UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

3-18-2009

Wesco Autobody Supply, Inc. v. Ernest Clerk's
Record v.3 Dckt. 35732

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Wesco Autobody Supply, Inc. v. Ernest Clerk's Record v.3 Dckt. 35732" (2009). Idaho Supreme Court Records & Briefs. 985.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/985

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law.

II

SUPREME COURT

I

WESCO AUTOBODY SUPPLY. INC.. A

IN THE
OF THE

STATE OF IDAHO
and

I

HOLLY ERNEST, individuab: PAINT AND SPWY

I

~p~amfe
barn
d the Dlstdd Court of the &h
Judicial t5isWct of the State of Idaho, in and for

K. KRISTENSEM
GIVENS PURSLEY LLP.

KENT L. HAWINS

MEawrLL i~ MEBRILL, CMRTERED
AWmw

X

For Fi!m~mdm
X

IN THE DI-RICT

COURT OF THE S

JUDICIAL DISTRICT OF THE

STATE OF IDAHO, IN AND FOR .WE C O U W OF BANNOCK
WESGO AWOEZODY SUPPLY, ING., a
Washington Corporation,
Petitioner-Appellant,

)

)

Supreme Court No. 35732
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1

VS.

HOLLY ERNEST, individually; PAINT AND)
SPRAY SUPPLY, INC., an Idaho
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1
BARKDULL, individually; BRADY
BARKDULL, individually; and MIKE
COOK, individually,
1
Respondent,

>.
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SUPREME COURT APPEAL; All 7 files are at
Diane's Desk.
New Case Filed-Otr w Claims

SMlS

LINDA

Summons Issued

LlNDA

Filing: A1 Civil Complaint, More Than $1000 No
Prior Appearance Paid by: Beard St. Clair
Gaffney Receipt number: 0032113 Dated:
9/8/2005 Amount: $82.00 (Check)
Interim Hearing Held, Crt GRANTED plntf a
Temorary restraining order: J Smith 9-12-05
Summons Returned, srvd on Holly Ernest on
9-14-05
Summons Returned, srvd on Automotive Paint
Wardhouse on 9-14-05
Summons Returnec, srvd on Travis Dayley on
9-10-05
Summons Returned, srvd on David Cristobal on
9-10-05
Summons Returned, srvd on Chantil Dobbs on
9-11-05
Summons Returned, srvd on Joel Johnston on
9-1 1-05
Summons Returned, srvd on Thomas Condey for
Ryan Nesmith on 9-1 1-05
Summons Returned, srvd on Jeffrey Peck on
9-12-05
Summons Returnec srvd on Hugh Barkdull on
9-12-05
Summons Returned, srvd on Tiffany Thomsen
on 9-12-05
Summons Returned, srvd on Curtis Stairs on
9-12-05
Summons Returned, srvd on Jodee Reid on
9-12-05
Summons Returned, srvd on Michael Cook on
9-12-05
Summons Returned, srvd on Brady Barkdull on
9-12-05
Summons Returnel' srvd on Shelby Thomsen
on 9-12-05
Summons Returned, srvd on Kelly McClure on
9-12-05
Summons Returned, srvd on Jenny Hancock on
9-13-05
Plaintiff: Wesco Autobody Supply, Inc. Attorney
Retained Michael D Gaffney
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MOTN

PATTl

1/4/2005

NOTC

CAMILLE

111012005

NOTC

CAMILLE

1/23/2005

NOTC

CAMILLE

!I212005

MOTN

PATTI

!I612005

NOTC

CAMILLE
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INHD

PATTl

213012005

HRSC

PATTI

'1012006

NOTC

PATTI

11I12006

NOTC

CAMILLE

NOTC

CAMILLE

11 312006

NOTC

PATTI

11412006

MlSC

DCANO

:/22/2006

HRSC

BRANDY

HRSC

BRANDY

Judge
Motion for limited admission (Randy Smart to
associate with Stephen Dunn);
Order allowing limitqd admission; J. Smith
Notice of service - a?y Michael Gaffney for plntf

N. Randy Smith

Notice of service - Defs 1st set of req. for
Admissions and 2nd set of lnterrog and req for
production of documents to plntf and this notice of
service: aty Stephen Dunn for Defs.
Notice of service - plntfs resp to defs first req for
admission: aty Michael Gaffney for plntf
Motion to vacate hrng (Stephen Dunn for dfdt)
Notc of hrng (on 12-2-05 at 9:30 a.m.)
Notice of service - plntfs resp to defs 2nd set of
Interrog. aty Michael Gaffney for plntf
Interim Hearing Held (re: dfdb motn to vacate pltf objected crt G ~ N T E D
motn - both parties
would be assissted with more time to prepare matter set for preliminary injunction on February
10, 2005 at 8:30 a.m.)
Hearing Scheduled (Scheduling Conference
01/24/2006 10:30 AM)
Notice of depos of Roger Howe (Stephen Dunn
for dfdts);
Notice of depos of Craig Russum (Stephen Dunn
for dfdts)
Notice of depos duces teum (of James L. Smith)
Michael Gaffney for pltf
Letters of Rogatory (Michael Gaffney for pltf for
James Smith)
.
Letters of Rogatory :Michael Gaffney for pltf of
Dave Arness)
Notice of Depo of Martin Evans 1-19-06 at 10:OO
am: aty Michael Gaffney
Notice of Depo of Dave Arneson 2-7-06 at 10:OO
am
Amended notc of depos of Roger Howe duces
tecum (Stephen Dunn for dfdts);
Notc of depos duces tecum of Wesco Autobody
Supply Inc., pursuant to Rule 30(B)(6) (Stephen
Dunn for dfdts)
Amended notc of depos of Craig Russum duces
tecum (Stephen Dunn for dfdts)
AMENDED (Lodgea) Reply Memorandum in
Support of Defendants Motion for Summary
Hearing Scheduled (Jury Trial 03/27/2007 09:30
AM)
Hearing Scheduled (Pretrial Conference
0311912007 11:00 AM)
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N. Randy Smith
N. Randy Smith
N. Randy Smith

Mitchell Brown
N. Randy Smith
N. Randy Smith
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2912006

MOTN

LlNDA

AFFD

LlNDA

Judge
Defendant's Motion For summary Judgment; atty N. Randy Smith
Stephen Dunn
N. Randy Smith
Affidavit of Stephen ,')unn; atty Stephen Dunn

AFFD

LINDA

Plaintfls Response to Defendant's First Set of
Interrogatories and REquest For Production of
Documents
Affidavit of Curtis Stairs; atty Stephen Dunn

AFFD

LlNDA

Affidavit of Tiffany Thomsen

N. Randy Smith

AFFD

LlNDA

Affidavit of David Cristobal; atty Stephen Dunn

N. Randy Smith

AFFD

LlNDA

Affidavit of Chantil Dobbs; aaty Stephen Dunn

N. Randy Smith

AFFD

LlNDA

Affidavit of Travis Dayley; atty Stephen Dunn

N. Randy Smith

AFFD

LlNDA

Affidavit of Jeffrey Peck; atty Stephen Dunn

N. Randy Smith

AFFD

LlNDA

Affidavit of Joel Johnston; atty Stephen Dunn

N. Randy Smith

AFFD

LlNDA

Affidavit of Kelly ~cGlure;atty Stephen Dunn

N. Randy Smith

AFFD

LlNDA

Affidavit of Shelby Thompson; atty Stephen Dunn N. Randy Smith

AFFD

LINDA

Affidavit of Jenny Hancock

N. Randy Smith

LlNDA

Memorandum in Support of Defendant's Motion
for Summary Judgment; atty Stephen Dunn
Notice of Hearing 5/01/06 @ 9:OOa.m.; atty
Stephen Dunn
Motion for sum jdgt (Stephen Dunn for dfdts)

N. Randy Smith

Affidavit of Holly Ernest; Stephen S. Dunn, Atty
for Dfdts.
Affidavit of Brady Barkdull; Stephen S. Dunn, Atty
for Dfdts.
Affidavit of Hugh Barkdull; Stephen S. Dunn Atty
for Dfdts.
Affidavit of Michael Cook; Stephen S. Dunn, Atty
for Dfdts.
Affidavit of Jodee Reid; Stephen S. Dunn, Atty for
Dfdts.
Hearing Scheduled (Motion 05/01/2006 09:OO
AM) Motion for Summary Judgment
Motion to shorten time (Michael Gaffney for pltf)
Pltfs motn for an extension of time to respond to
the dfdts motn for sum jdgt;
Affidavit of Mlchael 3. Gaffney in support of pltf!s
motn for an extensi~nof time to respond to the
dfdts motn for sum jdgt;
Order shortening time to respond to dfdts motn
for sum jdgt set for 4-10-06 at 9:30 a.m.); J.
Smith

Mitchell Brown

LlNDA

NOTC

LlNDA

MOTN

PATTI

AFFD

DCANO

AFFD

DCANO

N. Randy Smith

N. Randy Smith

N. Randy Smith
N. Randy Smith

Mitchell Brown

%

AFFD

DCANO

AFFD

DCANO

AFFD

DCANO

13012006

HRSC

LlNDA

1512006

MOTN

PATTI

AFFD

PATTI

ORDR

PATTI

Mitchell Brown
Mitchell Brown
Mitchell Brown
N. Randy Smith
N. Randy Smith

N. Randy Smith

N. Randy Smith

,
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Code

User

HRSC

PATTI

RESP

PATTI

Judge

N. Randy Smith

AFFD

CINDYBF

Notc of hrng (on pltfs motn for extension of time
to resopnd to dfdts motn for sum jdgt (Michael
Gaffney for pltf on 4-10-06 at 9:30 a.m.)
motn for an extension of
Dfdts repsonse to
time to respond to dfdts motn for sum jdgt
Supplemental Affidavit of Michael D. Gaffney in
Support of Plaintiff's Motion for an Extension of
Time to Respond to the Defendant's Motion for
Summary Judgment. (PA Gaffney)
Affidavit of Michael Cook (DA Dunn)

AFFD

CINDYBF

Affidavit of Jodee Reid (DA Dunn)

N. Randy Smith

CINDYBF

Defendant's Response to Plaintiffs Motion for an
Extension of Time to Respond to Defendant's
Motion for Summary Judgment (by DA Dunn)
Hearing result for Motion held on 05/01/2006
09:OO AM: Hearing Vacated Motion for
Summary Judgment
Notice of service - plntfs 1st set of Interrog. aty
Michael Gaffney for plntf
Notice of Depo of Delane Anderson 6-8-06 at
11:OO am: aty Michael Gaffney for plntf
Notice of service Def Automotive paint
warehouse, aty Kent Hawkins for def
Notice vacating Depo of Delane Anderson and
Doug Bowers;
Stipulation; aty Gaffney for plntf

N. Randy Smith

CINDYBF

HRVC

PATTI

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

ST1P

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

-

N. Randy Smith
N. Randy Smith

N. Randy Smith

N. Randy Smith

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

notice of service; first set of Interrog. aty Kent
Hawkins for defs .
Notice of Depo of David Cristobal on 6-23-06

N. Randy Smith

Notice of Depo of Chantil Dobbs on 6-23-06 at
2:oo :
Notice of Depo of Joel Johnston on 6-23-06 at
1:00 pm
Notice of Depo of Travis Dayley on 6-23-06 at
11:00 am:
Notice of Depo of Jeffrey Peck on 6-23-06 at
10:OO am:
Notice of Depo of Tom Davis on 6-26-06 at 11.00
am:
Notics of Depo of H;yl
Ernest on 6-26-06 at 9:00
am:
Notice of Depo of Brady Barkdull on 6-26-06 at
10:OO am:
Notice of service plntfs 1st supplemental resp to
defs first set of admissions: aty MlGaffney
Notice of service plntfs 2nd req for production :

N. Randy Smith

N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

-

N. Randy Smith

-

N. Randy Smith
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Code

User

NOTC

CAMILLE

MOTN

Judge

CAMILLE

Notice vacating depositions;; aty MIGaffney for
plntf
Plntfs Motion to Arnqnd Complaint;

N. Randy Smith

AFFD

CAMILLE

Affidavitof Craig Russum;

N. Randy Smith

AFFD

CAMILLE

Affidavit of Shauntel Bell;

N. Randy Smith

AFFD

CAMILLE

Affidavit of Wes Goodwin;

N. Randy Smith

BRFS

PATTl

N. Randy Smith

AFFD

DCANO

MEMO

DCANO

NOTC

CAMILLE

Pltfs memo in opposition to motn for sum jdgt
(Michael Gaffney for pltf)
Affidavit of Jeffrey D. Brunson in Opposition to
Motion for Summary Judgment; Michael D.
Gaffney, Atty for Plntfs.
PlantifPs Memorandum in Opposition to Motion
for summary Judgment (Lodged); Michael D.
Gaffney, Atty for Plntfs.
Notice of service 2t.y Kent Hawkins for def.

AFFD

CAMILLE

2nd Affdt of Brady Barkdull;

N. Randy Smith

CAMILLE

Reply Memorandum in support of Defs Motion for
Summary Judgment;
Motion to Strike Second Affidavit of Brady
Barkdull; Michael D. Garrney, Atty for Plntf.
Notice of Hearing; Michael D. Garrney, Atty for
Plntfs.
Interim Hearing Held (re: dfdts motn for sum jdgt pltfs motn to amend compl, motn to shorten time motn to strike 2nd affdvt of Brady Barkdull - pltfs
motn to compel is GRANTED crt GRANTED
both parties for addf! time to supply depos
transcripts - motn to shorten time GRANTED &
pltfs motn to strike DENIED);
Motion to shorten time (Michael Gaffney for pltf)
Affidavit of Kent L. Hawkins;

N. Randy Smith

MOTN

DCANO

NOTC

DCANO
PATTl

-

N. Randy Smith

Mitchell Brown

Mitchell Brown

N. Randy Smith

Mitchell Brown
Mitchell Brown
N. Randy Smith

-

'I?
212006

MOTN

PATTI

7/14/2006

AFFD

PATTI

BRFS

PATTI

MlSC

DCANO

CAMILLE

ORDR

PATTl

ORDR

PATTl

Amended reply memo in support of dfdts motn for
sum jdgt including twin falls depos cites (Kent
Hawkins for dfdts)
Amended(Lodged) Reply Memorandum in
Support of Defendants Motion for summary
Judgment Including Twin Falls Deposition Cites.;
Kent L. Hawkins, Atty for Dfdts.,
Supplemental Affd of Jeffrey Burnson in
Opposition to Defs i::lotion for Summary
Judgment; aty MlGaffney for plntf
Order (Court grants and denies the motns re:
sum jdgt); J. Smith 9-6-06(Duplicate of below
entry)
Decision re: sum jdgt (crt GRANTS and DENIES
motn for sum jdgt); J. Smith 9-6-06

N. Randy Smith
N. Randy Smith
N. Randy Smith

Mitchell Brown

N. Randy Smith

N. Randy Smith

N. Randy Smith
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ate

Code

User

2212006

MOTN

CAMILLE

MEMO

CAMILLE

1/5/2006

NOTC

CAMILLE

111012006

HRSC

CAMILLE

)/16/2006

MEMO

CAMILLE

1/23/2006

INHD

PATTI

BRFS

CAMILLE

NOTC

SHAREE

WDSC

PATTI

MOTN

PATTI

HRSC

PATTI

BRFS

PATTI

HRSC

PATTI

MISC

PATTI
DCANO

NOTC

DCANO

DCANO

DCANO
HRSC

DCANO

Judge
Motion to reconsider; aty Michael Gaffney for
plntf
plnffs Memorandum in support of motion to
reconsider; aty MIGaffney
Notice of service - plntfs 1st set of Interrog. aty
Jef Brunson for plntf
Hearing Scheduled (Motion 10/23/2006 09:OO
AM)
Memorandum in Opposition to plnffs motion to
reconsider; aty Kent Hawkins for Def.
Hearkg result for Motion held on 10123/2006
09:OO AM: Interim Hearing Held (crt DENIES
motn to reconsider its decision as to the dismissal
of P&S in Cnts 1 & 2 - crt also DENIES motn to
reconsider its decision as to the dism of Brady for
"looking for potential store locations" for P&S
while employed by Gltfs) J. Smith 11-28-06
plntfs reply Brief in support of motion to
reconsider; aty MlGaffney
Notice of Service - Defendant Paint & Spray
Responses to: Plaintiffs First Set of
Interrogatories, Request for Production, and
Request for Admission
Pltfs designation of experts & lay witnesses
(Michael Gaffney for pi@
Motion to compel (Michael Gaffney for plm

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith

Hearing Scheduled (on 12-18-06 at 9:00 a.m. on N. Randy Smith
pltfs motn to compel)
Memo in support of Sltfs motn to compel (Michael N. Randy Smith
Gaffney for pltfs);
N. Randy Smith
Hearing Scheduled (Hearing Scheduled
01/22/2007 09:OO AM) pltfs motn to compel
Dfdts disclosure of expert & other witnesses (Kent N. Randy Smith
Hawkins for dfdts);
N. Randy Smith
Dfdts. Supplemental Disclosure of Expert
Witnesses; Kent L. Hawkins, Atty for Dfdts
Notice of Service; mailed on 1-12-07 to Michael N. Randy Smith
D. Gaffney, Atty for Plntfs. Dfdts. 2rd
interrogatories and 2nd Request for Productions
of Documents to Plntfs; Kent L. Hawkins, Atty for
Dfdts.
Paint & Spray Supply's Memorandum Opposition N. Randy Smith
to Plntfs. Motn to Compel; Kent L. Hawkins, Atty
for Dfdts.
Second Amended Notice of Hearing; Michael D. N. Randy Smith
Gaffney
N. Randy Smith
Hearing Scheduled (Hearing Scheduled
01/22/2007 09:30 AM) Plnffs. Motion to Compel
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Code

User

!Z2007

INHD

PATTl

!3/2007

MOTN

PATTl

2412007

NOTC

PATTl
DCANO

DCANO
'3112007

MlSC

PATTl

'U2007

NOTC

LlNDA

STlP

DCANO

ORDR

DCANO

AMCO

PATTI

/8/2007

DCANO

MlSC

DCANO

!/1212007

!/14/2007

NOTC

2/27/2007

3/5/2007

PATTl

DCANO
LINDA

NOTC

LINDA

NOTC

LINDA

Judge
N. Randy Smith
Hearing result for Hearing Scheduled held on
01/22/2007 09:30 AM: Interim Hearing Held
Plntfs. Motion to Compel (crt ruled from the bench
re: motn to compel). J. Smith 1-23-07
Dfdts motn in limine re: Wesco's proposed expert N. Randy Smith
witnesses, DAvid Smith (Economist) and West
Goodwin (Computer Forensic) Kent Hawki8ns for
dfdts);
N. Randy Smith
Notice of depos duces tecum (of Martin M.
Evans);
N. Randy Smith
Amended Notice of Deposition Duces Tecum (
Martin M. Evans); Michael D. Gaffney, Atty for
Plntfs.
N. Randy Smith
Amended Subpoena Duces Tecum (Martin M.
Evans); Michael D. Gaffney, Atty for Plntfs.
Pltfs list of customeys as requested by the court at N. Randy Smith
the 1-22-07 hrng (Mtchael Gaffney for pltf)
Notice of Service of Defendant's Fourth Set of
N. Randy Smith
Discovery to Plaintiff and Notice of Service; atty
Kent Hawkins
Stipulation for Protective Order; Kent L. Hawkins, Mitchell Brown
Atty for Dfdts.
Mitchell Brown
Protective Order; slJ. Smith on 1-31-07
1st Amended Compl & Demand for jury trial
(Michael Gaffney for pltf);
Second Amended Notice of Deposition Duces
Tecum (Martin M. Evans); Michael D. Gaffney,
Atty for Plntfs.
letters rogatory (Mi<.?ael Gaffney for pltf);
Notice of Service; mailed on 2-12-07 a copy of
Plntfs. Response to Dfdts. 3rd Interrogatories and
2nd Request for Production of Documents to
Plntfs. to Kent Hawkins Atty for Dfdts.
Notice of Deposition Duces Tecum of Wes
Goodwin; Kent L. Hawkins, Atty for Dfdts.
Third Amended Notice of Deposition Duces
Tecum (Martin M. Evans) on 3/06/07 @ 1:00 p.m.
at M & M Court Reporting421 Franklin Street,
Boise, ID; atty Michael Gaffney
Notice of Deposition Duces Tecum (James L.
Smith) on 3/13/07 Q 11.00p.m. of James L.
SMh: atty Michael Gaffney
Notice of Service: of Defendant's second
Supplemental REsponses to Discovery,
Defendant's Third Supplemental REsponses to
Discovery and Notice of Sercice; atty Kent
Hawkins

N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith

N. Randy Smith
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Code

Judge

User
DCANO

DCANO
NOTC

DCANO

NOTC

DCANO

STlP

DCANO

MOTN

PATTI

PATTI

HRSC

PATTI

ORDR

CAMILLE

NOTC

CAMILLE

BRANDY

HRSC

BRANDY

HRSC

BRANDY

MOTN

CAMILLE

ORDR

CAMILLE

ORDR

CAMILLE

DlSQ

CAMILLE

MOTN

CAMILLE

FourthAmendedSubpoenaDucesTecum(
Marlin M. Evans) Michael D. Gaffney, Atty for
Plntfs.
Fourth Amended no'lice of Deposition Duces
Tecum ( Martin M. Evans)
Notice of Service; Plntfs. Response to Dfdts. 4th
Set of discovery mailed on 3-5-07 to Kent
Hawkins
Notice of Service: Faxed a copy of Dfdts. Fourth
Supplemental Responses to Discovery on 3-6-07
to Michael D. Gaffney; Kent L. Hawkins, Atty for
Dfdts.
Stipulation Regarding PreTrial Filings and
Discovery; Michael D. Gaffney, Atty for Plntfs.
Motion to vacate trial setting (Michael Gaffney for
Motn to shorten timg (Michael Gaffney for ptlf)
Pltfs preliminary witnesses list (Michael Gaffney
for ptlf):
Pltfs preliminary exhibit list;
Hearing Scheduled (Motion 03/19/2007 11:OO
AM) motn to vacate trial setting
Order shortening Time; plntfs motion to vacate
trial setting be shortened to 3-19-07: J Smith
3-15-07
Notice of service -plntfs supplemental disccovery
resp regarding expert witnesses : aty Michael
Gaffney for plntf
Hearing result for Kntion held on 03/19/2007
11:OO AM: Interim Hearing Held motn to vacate
trial setting; Minute entry and order; trial vacated
and reset; J Woodland 3-21-07
Hearing Scheduled (Jury Trial 0611112007 02:30
PM)
Hearing Scheduled (Pretrial Conference
06/04/2007 II:00 AM)
Defendants Motion to Disqualify Judge Wooland;
aty Kent Hawkins for Def.
Order Granting motion for DQ; J Woodland
3-26-07
Administrative Order of Reference; this matter is
referred to J Bush fc?rfurther proceedings: J
Mcdermott 4-3-07
Disqualification Of Judge - Cause
Plntfs Motion for Disqualification; Jeffrey
Brunson for pltnf

N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith

N. Randy Smith
N. Randy Smith

N. Randy Smith

N. Randy Smith

N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith
N. Randy Smith

Ronald E Bush
Ronald E Bush

ate: 1/21/2009
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User

DlSA

KARLA

ORDR

CAMILLE

DlSQ

CAMILLE

Disqualification Of Judge - Cause

Don L. Harding

HRSC

BRANDY

Don L. Harding

NOTC

CAMILLE

INHD

BRANDY

HRSC

BRANDY

HRSC

BRANDY

NOTC

CAMILLE

NOTC

CAM1LLE

NOTC

CAMILLE

Order for scheduling conf J Harding; Hearing
Scheduled (Scheduling Conference 0511612007
02:30 PM)
Notice of service - Defs fifth supplemental resp to
discovery; and this notice: aty Kent Hawkins for
def
Hearing result for Scheduling Conference held on
0511612007 02:30 PM: Interim Hearing Held
Hearing Scheduled -!Jury Trial 0311012008 09:30
AM)
Hearing Scheduled (Pretrial Conference
0210812008 09:30 AM)
Notice of service - plntfs second set of discovery
to Jenny Hancock and plntfs second set of
discovery to Michael Cook ; aty Micahel Gaffney
for plntf
Notice of service - Def Michael Cooks Answers to
plntfs Req for Admission, Def Jenny Hancocks
Answers to Plntfs Req for Admissions; aty Kent
Hawkins for Def.
Notice of service - Def Jenny Hancocks Answers
and Resp to Plntfs 2.rd set of Discovery Def
Michael cooks Answers and Resp to Plntfs 2nd
set of Discovery; aty Kent Hawkins for Def.
plaintiffs second designation of expert and Lay
witnesses; aty Michael Gaffney for plntf
Plntfs 2nd motion to reconsider;; aty Michael
Gaffney for plntf
Memorandum in support of second motion to
reconsider; aty Michael Gaffney for plntf
Affidavit of Michael Gaffney in support of plntfs
second motion to reconsider; aty MI Gaffney
Notice of hearing; aty Michael Gaffney for plntf

CAMILLE
MOTN

CAMILLE

MEMO

CAMILLE

AFFD

CAMILLE

NOTC

CAMILLE

HRSC

CAMILLE

MEMO

CAMILLE

AFFD

CAMILLE

Judge
Ronald E Bush
Disqualification Of Judge - Automatic; Order of
Reference Is J Bush 04111107; Matter referred to
Judge McDermott for reassignment;
Administrative Ordel; this matter is referred to J Ronald E Bush
Harding for further proceedings: J Mcdermott
4-16-07

Don L. Harding

Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding

Don L. Harding

Don L. Harding

Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding

Don L. Harding
Hearing Scheduled z(Motion 1011212007 10:OO
AM)
Don L. Harding
Defs Memorandum Opposing plntfs second
motion to reconsider summary judgment; aty
Kent Hawkins for def.
Affidavit of Corey Hansen; aty Kent Hawkins for Don L. Harding
def.
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Code

User

111012007

BRFS

CAMILLE

)I1212007

INHD

BRANDY

912008

NOTC

CAMILLE

NOTC

CAMILLE

NOTC

CAMILLE

'1 512008

STlP

CAMILLE

11812008

NOTC

CAMILLE

12312008

ORDR

CAMILLE

12812008

I

I3012008

DEOP

BRANDY

BRANDY

!I712008

BRANDY

21812008

NOTC

BRANDY

MEMO

BRANDY

BRFS

BRANDY
BRANDY

BRFS

BRANDY
BRANDY

MOTN

BRANDY

MOTN

BRANDY

Judge
Plntfs Reply Brief in support of second Motion to
Reconsider; aty Michael Gaffney for plntf
Hearing result for Motion held on 1011212007
10:OO AM: Interim ?.learing Held
Notice of Depo of LLoyd White on 1-22-08 at
11:00 am: aty Kent Hawkins for respondent
Notice of Depo of David Smith on 1-18-08 at
10:00 am: aty Kent Hawkins for respondent
Notice of Depo of Corey Hansen on 1-14-08 at
3:00 pm: aty Kent Hawkins for respondent
Stipulation for Dismissal with prej; aty Jeffrey
Brunson for plntf
Amended notice of taking Depo of LLoyd White
on 2-13-08 at 10:OO am: aty Kent Hawkins for
resp
Order for dismissal 8Ath prej; ( ag Jeffrey Peck ,
Travis Dayley ; Joel Johnston, Chantil Dobbs,
David Cristobal, Ryan Nesmith, Jodee Reid,
Curtis Stairs, Tiffany Thomsen; Shelby
Thompson, Jenny Hancock and Kelly R McClure:
) J Harding 1-23-08
Notice of Service- Dfdts Sixth Supplemental
Resonses to Discovery mailed to PA Gaffney.
(Hawkins)
Memorandum Decision and Order on Motion to
Reconsider; pltfs motion for reconsideration is
DENIED; J Harding 1-9-08
Plaintiffs exhibit list; Michael Gaffney aty for pltf

Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding

Don L. Harding

Don L. Harding

Don L. Harding

Don L. Harding

Don L. Harding
Plaintiffs third desig5ation of expert and lay
witnesses; Gaffney for pltf
Don L. Harding
Notice of service; pltfs Second Supp Resp to
Dfdts second set of interogs and request for
production; Gaffney aty
Joint Pretrial Memorandum; Kent Hawkins for dfdt Don L. Harding
Plaintiff's Trial Brief; Michael Gaffney aty for pltf Don L. Harding
Plaintiff's proposed jury instructions; Gaffney aty Don L. Harding
Defendant's Trial Brief; Kent Hawkins aty for dfdt Don L. Harding
Don L. Harding
Defendants exhibit list and deposition list; Kent
Hawkins aty for dfdt
Don L. Harding
Motion to exclude tcfitimony related to those
counts, issues and dfdts dismissed in the Court's
Partieal Summary Judgment and Memorandum in
Support; Kent Hawkins aty
Motion to exclude testimony of pltfs experts:Wes Don L. Harding
Goodwin, David Smith, Lloyd White, and Roger
Howe; Hawkins aty
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User

812008

MEMO

BRANDY

Memorandum in Support of motion to exclude
testimony of Wes Goodwin; dfdt aty

Don L. Harding

MEMO

BMNDY

Memorandum in Support of motion to exclude or
limit testimony of LlcvydWhite and Roger Howe;
dfdt aty
Defendant's proposed jury instructions
Affidavit of Kent Hawkins with documents in
support of motions in limine; aty for dfdt
Hearing result for Pretrial Conference held on
0210812008 09:30 AM: Interim Hearing Held

Don L. Harding

BRANDY

11112008

AFFD

BRANDY

INHD

BRANDY

HRSC

BRANDY

MOTN

BRANDY

MOTN

BRANDY

AFFD

BRANDY
BRANDY

/ I 312008

NOTC

CAMILLE

/I 912008

AFFD

CAMILLE

MOTN

CAMILLE

MOTN

CAMILLE

MOTM

CAMILLE

MOTN

CAMILLE

CAMILLE

CAMILLE

?/22/2008

MEMO

CAMILLE

MEMO

CAMILLE

Judge

Don L. Harding
Don L. Harding
Don L. Harding

Hearing Scheduled (Motion 02/29/2008 09:30
AM)
Plaintiffs motion in limine to exclude or limit
testimony by Daniel Hooper; Michael Gaffney aty
for pltf
Plaintiffs motion in [,'nine to exclude Tyler Bowles;
aty for pltf
Affidavit of John M Avondet; pltf aty

Don L. Harding

(proposed) Special Verdict Form
Notice of service - plntfs 3rd supplemental resp to
defs 2nd set of interrog. & req for production;
aty Jeffrey Brunson for plntf
2nd Affidavit of Kent Hawkins with Additional
documents for motions in limine; aty Kent
Hawkins for def
Motion to limit testimony and argument regarding
Brady Barkdull; aty Kent Hawkins for Defs.
Motion to exclude a'id limit testimony oof
argument concerning name confusion; aty Kent
Hawkins for Def.
Motion to strike late disclosed witnesses; aty
Kent Hawkins for Defs.

Don L. Harding
Don L. Harding

Motion in limine regarding accusations that
employees were going to quit; aty Kent Hawkins
for Defs.
Defs Memorandum in Opposition to plntfs Motion
to exclude or limit testimony of Daniel Hooper;
aty Kent Hawkins for def.
Defs Memorandum in Opposition to plntfs motion
to exclude Tyler Bowles; aty Kent Hawkins;
Memorandum in subport of motion to exclude
testimony of David Smith (Business Loss Expert):
aty Kent Hawkins for defs

Don L. Harding

Don L. Harding
Don L. Harding

Don L. Harding

Don L. Harding
Don L. Harding

Don L. Harding
Don L. Harding

Don L. Harding

Don L. Harding
Don L. Harding

Plntfs Memorandum opposing Defs Motion to
Don L. Harding
exclude Testimony of wes Goodwin; aty Michael
Gaffney for plntf
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12212008

MEMO

CAMILLE

AFFD

CAMILLE

I2512008
I2612008

:I2712008

1/29/2008

CAMILLE
AFFD

CAMILLE

MEMO

BRANDY

MEMO

BRANDY

MEMO

BRANDY

AFFD

BRANDY

INHD

BRANDY
BRANDY
BRANDY

31512008

MOTN

BRANDY

NOTC

BRANDY

MOTN

BRANDY

ORDR

BRANDY

ORDR

BRANDY

BRANDY

Judge
Plntfs Memorandum in Response to motions in
limine re: Late Disclosure of witnesses, name
confusion, Brady Barkdull, Accusations that
employess were going to quit, issues remaining
after partial summary judgment, and Lloyd White
and Roger Howe; aty Michael Gaffney for plntf
Affidavit of John M. Avondet; aty Michael
Gaffney for plntf
Plntfs Amended Exhibit List; aty Michael Gaffney
for plntfs
Affidavit of John M Avondet in support of plntfs
Memorandum Opposing the Defs Motion to
exclude Testimony of David Smith; aty Michael
Gaffney for plntf
Pltfs Reply Memorandum in support of its motion
in limine to exclude Daniel Hooper; Gaffney aty
Pltfs memorandum '.,pposing the Dfdts motion to
exclude testimony of David Smith; aty Gaffney
Plaintiffs reply memorandum in support of its
motion in limine to exclude Tyler Bowles; Michael
Gaffney aty
Affickwt of John M Avondet in support of pltfs
reply memorandum in support of its motion in
limine to exclude Tyler Bowles; aty Gaffney
Hearing result for Motion held on 02/29/2008
09:30 AM: Interim Hearing Held
Plaintiffs fourth designation of expert and lay
witnesses; Michael Gaffney aty for pltf
Defendants final disglosure of witnesses to be
read to jury panel; Kent Hawkins aty for dfdt
Motion to shorten time; Michael Gaffney aty for
pltf
Notice of telephonic hearing; 3-5-08 at 10:OO am
Pltfs Motion for Certificate of final judgment; pltf
aty
Order to shorten time; J Harding 3-5-08

Don L. Harding

Don L. Harding
Don L. Harding
Don L. Harding

Don L. Harding
Don L. Harding
Don L. Harding

Don L. Harding

Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding
Don L. Harding

Order regarding motions in limine; mtn to exclude Don L. Harding
David Smith GRANTED; exclude Wes Goodwin
DENIED; Lloyd White and Roger Howe
GRANTED in part; motion to limit argument in
regards to Summarv Judgment issues
GRANTED; Motion to limit Brady Barldull
GRANTED; Motion to exclude about name
confusion DENIED; Motion in Limine regarding
employees quitting GRANTED; Motion to exclude
Tyler Bowles DENIED; J Harding 3-5-08
Don L. Harding
Supplemental report; Disclosure of Expert
Witness Supplemental Opinion
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BRANDY

1612008
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BRANDY

11012008

MOTC

CAMILLE

DCANO

MOTN

CAMILLE

MEMO

CAMILLE

AFFD

CAMILLE

11512008

HRSC

CAMILLE

~1112008

MOTN

BRANDY

AFFD

BRANDY

MEMO

BRANDY

MEMO

CAMILLE

AFFD

CAMILLE

AFFD

CAMILLE

5/7/2008

MEMO

BRANDY

51912008

MOTN

BRANDY

MEMO

BRANDY

MOTN

BRANDY

12012008

Hearing result for Jury Trial held on 0311012008 Don L. Harding
09:30 AM: Hearing Vacated
Minute entry and orqer; trial vacated; rule 54 b
Don L. Harding
certification motion GRANTED; dfdt request to file
new Summary Judgment motion GRANTED; J
Harding 3-5-08
Notice of service - plntfs 4th supplemental resp to Don L. Harding
efs second set of interog and req for production of
documents; aty Michael Gaffney for plntf
REPORTER'S TRANSCRIPT LODGED WITH
Don L. Harding
DIANE FOR Motions Hearing 2-29-08. The File
has not been Appeal yet but is forthcoming. Diane
(hold Transcripts)
Renewed motion for summary judgment, aty Kent Don L. Harding
Hawkins for def.
Memorandum in support of renewed motion for Don L. Harding
summary judgment, aty Kent Hawkins for def
third Affidavit of Kent Hawkins with Additional
Don L. Harding
Documents for motions in limine; aty Ken
Hawkins for defs
Hearing Scheduled (Motion for Summary
Don L. Harding
Judgment 0511512008 10:30 AM)
Motion to exclude David Smiths opinions in his his Don L. Harding
supplemental report; Kent Hawkins aty
Fourth Affidavit of Kent Hawkins with Additional Don L. Harding
documents for motion to exclude David Smiths
opinions in his supplemental report;
Don L. Harding
Memorandum in support of motion to exclude
David Smiths opinicas in his supplemental report;
Don L. Harding
Plntfs Memorandum in opposition to the defs
renewed motion for summary judgment, aty
Jeffrey Brunson for plntf
Don L. Harding
Affidavit of ocunsel in support of plntfs
memorandum in opposition to the defs renewed
motion for summary judgment, aty Jef Brunson
for plntf
Affidavit of David Smith ; aty Jeffrey Brunson for Don L. Harding
plntf
Don L. Harding
Defendant's Reply Memorandum in Support of
Renewed motion for Summary Judgment; Kent
Hawkins aty for dfdt
Don L. Harding
Platfs Motion to strice Dfdts Motion to exclude
David Smiths opinions in his supplemental report;
Gaffney aty for pltf
Plaintiffs Memorandum in opposition to the Dfdts Don L. Harding
motion to exclude David Smiths opinions in his
supplemental report; aty Gaffney
Don L. Harding
Motion to shorten time; Gaffney aty for pltf

late: 1/21/2009
'ime: 03:02 PM
'age 15 of 17

,

Sixtb "trci(icEa1
District Court Bannock County
#-&-*
~~*
&*$$
-UP
ROA Report
!@&
Case: CV-2005-0003527-OC Current Judge: Mitchell Brown

User: DCANO

&g$k

Wesco Autobody Supply, Inc, vs. Holly Ernest, etal.

late

Code

User

11912008

NOTC

BRANDY

Notice of hearing; on Motion to Strike

Don L. Harding

~11212008

ORDR

BRANDY

Order to shorten time; J Harding 5-12-08

Don L. Warding

111512008

HRVC

BRANDY

Don I. Harding

il2912008

NOTC

CAMILLE

il3012008

HRSC

BRANDY

Judge

ORDR

CAMILLE

Hearing result for Rll?tion for Summary Judgment
held on 0511512008 10:30 AM: Hearing Vacated
Amended notice of hearing; aty Kent Hawkins for
defs
Hearing Scheduled (Motion 0611312008 01:00
PM)
Motion to shorten time; aty Michael Gaffney for
plntf
Order for shorten time; J Harding 6-3-08

NOTC

CAMILLE

Amended notice of hearing; aaty MGaffney

Don L. Harding

ill312008

DCHH

BRANDY

Don L. Harding

111312008

ORDR

BRANDY

Hearing result for Motion held on 06/13/2008
01:00 PM: District Court Hearing Held
Court Reporter: Dov~thySnarr
Number of Transcri$t Pages for this hearing
estimated: more than 100
Memorandum Decision and Order Denying
Renewed Motion for Summary Judgment; J
Harding 8-13-08
Rule 54(b) Certification; appeal may be filed; J
Harding 8-21-08
Notice of attorney Lien; aty Michael Gaffney for
plntf
Appealed To The Supreme Court

CAMILLE

811012008

BRANDY

)I2612008

NOTC

CAMILLE

101112008

APSC

DCANO

MlSC

DCANO

CSTS

BRANDY

101212008

DCANO

DCANO

101312008

NOTC

CAMILLE

MlSC

DCANO

NOTICE OF APPEAL: Debora K. Kristensen, Atty
for Plntf.
Case Status Changed: inactive; pending
supreme court appeal
Filing: T - Civil Appeals To The Supreme Court
($86.00 for the Supreme Court to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: Givens
Pursley LLP Receipt number: 0036756 Dated:
101212008 Amount: $15.00 (Check) For: Wesco
Autobody Supply, Inc. (plaintiff)
Miscellaneous Payment: Supreme Court Appeal
Fee (Please insert case #) Paid by: Wesco
Autobody Supply, Inc. Receipt number: 0036757
Dated: 101212008 Amount: $86.00 (Check)
1
Notice of substitution of counsel; aty Michael
Gaffney for plntf
CLERK'S CERTIFICATE OF APPEAL; signed
and Mailed to SC and Counsel, Debora K.
Kristensen, Givens Pursley, Atty for Plntfs. and
Kent L. Hawkins, Atty for Dfdts. on 10-03-08.

Don L. Harding
Don L. Harding
Don L. Harding
Don L. Warding

Don L. Harding

Don L. Harding
Don L. Harding
Mitchell Brown
Mitchell Brown
Mitchell Brown
Mitchell Brown

Mitchell Brown

Mitchell Brown
Mitchell Brown
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01912008

MlSC

DCANO

MlSC

DCANO

MlSC

DCANO

011112008

MlSC

DCANO

011412008

MlSC

DCANO

0/15/2008

MlSC

DCANO
DCANO

012112008

DCANO

012412008

1 11512008

MlSC

DCANO

MlSC

DCANO

MlSC

DCANO

ATTR

DCANO

MlSC

DCANO

MlSC

DCANO

MlSC

DCANO

MlSC

DCANO

Judge
Mitchell Brown
IDAHO SUPREME COURT; Notice of Appeal
received in Supreme Court on 10-6-08. DOCKET
# SHALL BE 35732. Clerk's Record and
Reporter's Transcript must be filed in Sc before
1-14-09. (5 weeks prior 12-10-08)
Mitchell Brown
IDAHO SUPREME COURT; Filing of Clerk's
Certificate in SC on 10-6-08.
Mitchell Brown
IDAHO SURPEME COURT; Notice of Appeal
received in SC on 10-6-08. Docket # 357323.
Clerk's Record and Reporter's Transcript must be
filed in Sc by 1-14-09. (5 weeks prior 12-10-08)
IDAHO SUPREME COURT; Clerk's record and Mitchell Brown
Transcript Due Date Reset to SC on 1-16-09. (5
Weeks prior 12-12-08.)
Mitchell Brown
CLERK'S REOCRD AND TRANSCRIPT DUE
DATE RESET TO; 1-16-09.
Mitchell Brown
AMENDED NOTIC$ OF APPEAL; Debora K.
Kristensen Atty for Appellant.
Mitchell Brown
Filing: T - Civil Appeals To The Supreme Court
($86.00 for the Supreme Court to be receipted via
Misc. Payments. The $15.00 County District
Court fee to be inserted here.) Paid by: Merrill &
Merrill Receipt number: 0039281 Dated:
1012112008 Amount: $15.00 (Check) For:
Barkdull, Brady Jay (defendant)
Miscellaneous Payment: Supreme Court Appeal Mitchell Brown
Fee (Please insert case #) Paid by: Merrill &
Merdfl, Chartered Receipt number: 0039284
Dated: 1012112008 Amount: $86.00 (Check)
NOTICE OF CROSTj- APPEAL; Kent L. Hawkins, Mitchell Brown
Atty for DMts. /Respondents. Kent L. Hawkins
paid $86.00 for SC Fee and $15.00.
Mitchell Brown
AMENDED CLERK'S CERTIFICATE OF
APPEAL; signed on 10-24-085. Mailed to Counsel
and Supreme Court on 10-24-08.
Mitchell Brown
GIVENS PURSLEY PAID $100.00 TOWARDS
CLERK'S RECORD ON 10-7-08.
Mitchell Brown
Plaintiff: Wesco Autobody Supply, Inc. Attorney
Retained Debora K Kristensen
Mitchell Brown
IDAHO SUPREME COURT; Notice of
Cross-Appeal filed in SC on 10-27-08
Mitchell Brown
IDAHO SUPREME GOURT; 2nd Amended
Clerk's Certificate filed in SC on 10-27-08.
IDAHO SUPREME COURT; Amended Notice of Mitchell Brown
Appeal received in SC on 10-27-08
IDAHO SUPREME COURT; Amended Clerk's
Mitchell Brown
Certificate Filed in SC on 10-27-08.
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11612008

MlSC

DCANO

REPORTER'S TRANSCRIPT ieceived in Court
Records for Motion hearing held 3-5-08 and
Motion hearing held 10-12-07.

Mitchell Brown

12112009

MISC

DCANO

CLERKS RECORD~RECEIVEDon 1-21-09

Mitchell Brown

Michael D. Cafkey, ISB##3558
Jeffiey D. Bmson, ISB ft6996
B E A m ST. CLAIR GAFmEY McNAMAM GAL
2 105 Coronado Street
Idaho Falls, Idaho 83404-7495
Telephone: (208) 523-5 171
Facsimile: (208) 529-9732

k

.-7

-

Attorney for Plaintiff

DISTRICT COURT SIXTH JUDICIAL DISTRICT
BANNOCK C O m T Y IDAHO
Wesco Autobody Supply, Inc., a
Washington corporation,
Plaintiff,

Case No.: CV-05-3527 OC

VS.

AFFIDAVIT OF JEFFIUY D. BRUNSON
n\T OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT

Holly Ernest individually, Automotive
Paint Warehouse, a Utah corporation d/b/a
Paint Spray and Supply or d/b/a Mid
Mountain Supply, Jeffrey Peck
individually, Travis Dayley individually,
Joel Johnston individually, Chantil Dobbs
individually, David Cristobal individually,
Ryan Nesmith individually, Jodee Reid
individually, Curtis Stairs indivdually,
Tiffany Thomsen individually, Hugh
Barkdull, individually, Brady Barkdull
individually, Michael Cook individually,
Shelby Thompson individually, Jenny
Hancock individually, Kelly R.McClure
individually, John Does I through X, Mary
Does I through X, Black Corporations I
through X, Green Partnerships I through X,
and Red Limited Liability Companies I
through X,
Defendants.

1

Affidavit of Jeffrey D. Brunson in Opposition to Motion for Summary Judgment Page 1

STATE OF IDAHO
County of B o ~ e v i l l e
I, JefEey D. Brunson, having been duly sworn, depose and state as follows:
1. I am competent to testify and if called, I would do so from personal
knowledge.
2. 1am an attorney with the firm Beard St. Clair GafTney McNamara Calder, PA

and counsel for the Plaintiff in the above captioned matter.

3. Attached as Exhibit A are true and correct copies of excerpts of the deposition
of Roger Howe taken January 16,2006.
4. Attached as Exhibit B are true and correct copies of excerpts of the deposition
of Holley Ernest taken October 17, 2005.
5. Attached as Exhibit C are true and correct copies of excerpts of the 30(b)(6)
deposition of Holley Ernest taken October 17, 2005.
6. Attached as Exhibit D are true and correct copies of excerpts of the deposition
of Tom Davis taken October 17,2005.
7. Attached as Exhibit E are true and correct copies of excerpts of the deposition
of Brady Barkdull taken October 6, 2005.
8. Attached as Exhibit F are true and correct copies of excerpts of the deposition

of Hugh Barkdull taken October 6, 2005.

9. Attached as Exhibit G are true and correct copies of excerpts of the deposition
of Michael Cook taken October 6,2005.
10. Attached as Exhibit H are true and correct copies of excerpts of the
deposition of Jenny Hancock taken October 7,2005.

Affidavit of Jeffrey D. Brunson in Opposition to Motion for Summary Judgment Page 2
409

11. Attached as Exhrbit I are true and correct copies of excerpts of the deposition
of Kelly McClure taken October 7,2005.
12. Attached as Exhibit J are true and correct copies of excerpts of the deposition
of Shelby Thompson taken October 7,2005.
13. Attached as Exhibit K are true and correct copies of excerpts of the
deposition of Jodee Reid taken October 6,2005.
14. Attached as Exhibit L are true and correct copies of excerpts of the deposition
of Curtis Stairs taken October 6, 2005.
15. Attached as Exhibit M are true and correct copies of excerpts of the
deposition of Tiffany Thomsen taken October 6,2005.
16. Attached as Exhibit N are true and correct copies of excerpts of the
deposition of Craig Russurn taken January 16,2006.
17. Attached as Exhibit 0 are true and correct copies of excerpts of the
deposition of Wes Harris taken June 8,2006.
18. Attached as Exhibit P is a true and correct copy of Defendant Brady
Barkdull's Answers to Plaintiff's First Request for Admission and Interrogatories.
19. Attached as Exhibit Q is a true and correct copy of Defendant Holly Ernest's
Answers and Responses to Plaintiff's First Set of Interrogatories, Request for Production.
20. Attached as Exhibit R is a true and correct copy of Automotive Paint
Warehouse, a Utah Corporation d/b/a Paint Spray and Supply or d/b/a Mid Mountain
Supply's Responses to Plaintiffs Second Request for Production.
21. Attached as Exhibit S is a true and correct copy of the Asset Acquisition
statement.

Affidavit of Jeffrey D. Brunson in Opposition to Motion for Summary Judgment Page 3
410

22. The deposition transcripts of the Twin Falls employees are in preparation and
this affidavit will be supplemented upon receipt.
23. Plaintiff is awaiting receipt of requested phone records of former Wesco
managers. This affidavit may be supplemented upon receipt of said phone records.
DATED: June 28,2006

Subscribed and sworn to before me this

Z@day of June, 2006.

I

,i
LL

Notary Public for Idaho
~ e s i d i at:
n ~Y Z ~ ~ L
Commission expires:
(SEAL).

!L0
C~

LC;?!-10

Affidavit of Jeffrey D. Brunson in Opposition to Motion for Summary Judgment Page 4
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CERTIFICATE OF MAILING
I certify that I am a licensed attorney in the state of Idaho, having my office
located in Idaho Falls, Idaho and on June 28,2006 I served a true and correct copy of the
AFFIDAVIT OF JEFFREY D. BRUNSON n\T OPPOSITION TO MOTION FOR
SUMMARY JUDGMENT on the following individuals by the method of delivery
designated below:
Stephen S. Dunn
Menrill& Merrill
109 North Mhur, 5th Floor
PO Box 991
Pocatello, ID 83204-0991
FAX: 232-2499
Bannock County Courthouse
624 E. Center
Pocatello, ID 83201
FAX: (208) 236-70 12

aU.S. Mail

&and-delivered

aFacsimile

nU.S. Mail

&and-delivered

nFacsimile

- ~ G o r n for
e ~Plaintiffs

Affidavit of Jeffrey D. Bnulson m Opposition to Motion for Summary Judgment Page 5
412

I N THE D I S T R I C T COURT OF THE S I X T H J U D I C I A L D I S T R I C T OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

WESCO AUTOBODY SUPPLY, INC., a
ation,
Washington corpc:~
I

Plaintiff,

)
)
)
)

Case No.
CV-05-3527 OC

Holly ERNEST individually, et
al.,
Defendants.

DEPOSITION OF ROGER HOWE
Monday, J a n u a r y 1 6 , 2 0 0 6 , 1 : 0 0 p . m .
I d a h o Fa1 l s , I d a h o

El
EXHIBIT

COPY
REPORTEDBY :
Daniel E. Williams,
RPR, CSR

PREPARED
FOR:
Mr. Gaffney

POSTOFFICE
BOX5 1020
IDAHO
FALLS,
IDAHO
83405

208.529.5491 FAX 208.529.5496 1.800.529.5491

-

TION OF ROGER HOWE - 01SHEET 2
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1 discussed with someone, you need to let me know, I
2 need to get permission from Mike, and then we can
3 discuss it if we have that agreement. Okay?
So that's what - and it can only be
5 used for purpbses of litigation and not for any kind
6 of business purpose. All right? Which is fine. I
7 don't have a problem with it.
Q. BY MR. DUNN: All right. It was 1971
9 you started in this business, and who was that with?
A. Well, it was when Iwas in high school
11 at the Chevrolet garage in my hometown is -

1 follow with all new deponents just it's really for
2 his benefit more than ours, but -so that later when
3 we look at this record we know what was said. He
4 takes down everything everybody says.
5
A. Okay.
Q. And so if we both talk at the same time,
6
7 it's hard for him to do that.
8
A. Okay.
Q. So if you'll -even though I may be
9
10 slow in getting the question out, if you'll wait
11 until I get the question fully out before you start
12 answering, I'll try to do the same with your answer,
13 and then we won't be talking at the same time.
It's also important that you answer
14
15 audibly and say yes or no rather than uh-huh or
16 huh-uh or nod or shake your head because that doesn't
17 translate very well. And if I need to remind you,
18 1'11 do it. I'm not trying to offend you in any way.
19 1 just want to make sure the record's clear. Okay?
A. Yes.
20
Q. All right. How long have you been
21
22 involved in this I would call it the auto paint
23 and supply industry?
24
A. Since 1971, thereabouts.
25
Q. And how

13

MR. DUNN: I know. I just can't hardly
19 imagine high school in '71. Good grief. Okay.
20
THE WITNESS: Then - that's how I got
21 started in the business and - and just kind of
22 worked my way up through the business.
Q. BY MR. DUNN: How long have you worked
24 for Wesco total, years?
25
A. Well, I guess it just depends on Wesco

-

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

MR. GAFFNN: Steve, I'm sorry to interrupt.
Just before we get too far into this, can we just
stipulate that the stipulation we put on the record
in Mr. Russum's deposition applies to all following
depositions with regard to the transactional
documents that you're going to be provided today and
then also the customer - I think they're the
consignment documents.
MR. DUNN: Yes. And just so there isn't any
misunderstanding about that, because Mr. Ernest has
joined us and he wasn't here for that earlier
deposition and didn't hear the stipulation, 1 w just
wanted to restate my understanding of it $6 there
isn't any misunderstanding.
And that is that these customer
documents that are in these three binders and some
transactional documents that apply to the purchase by
Wesco of the Paint and Equipment Supply businesses in
ldaho are protected against disclosure to anyone
outside this case and, even within the case, can only
be discussed with the attorneys and the managers of
the various businesses, including Mr. Ernest and
Tom Davis and Brady, Mike Cook, Jenny Hancock, and
Travis Dayley.
And if you feel like it needs to be

A. - how I got into this business.
Q. So You were just a young guy?
MR. GAFFNEY: You keep breaking your own

-

,
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,

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PAGE 8

total. I - I bought a business -- I worked for a
big conglomerate named PPG for ten years from like
1984 to '94, and then I purchased one of my elderly
customers and built a business, a ten-store chain, if
you will, later merged with Wesco, and that's been,
I'm - I'm guessing about six or seven years ago.
Q. Okay. The ten-store business you have,
is that a jobber store?
A. Yes.
Q. Similar to the Wesco stores that are now
in Idaho: ldaho Falls, Pocatello, and Twin?
A. Yes. Yes.
Q. And in the seven years that you've been
with Wesco since the merger, have you held this
position in marketing?
A. Yes.
Q. And what is the official title?
A. I'm just one of the owners, I guess.
Q. Okay.
A. We don't really have official titles.
Q. How many owners are there?
A. There's three.
Q. And who are the other two?
A. Lloyd White and John Lindsey.
Q. And this is a corporation?

SHEET 3

PAGE 9

A. No, thals not accurate.
Q. Okay. Explain.
A. Paint and Equipment had ten stores.

6 side of the business in terms of -A. All three of the owners do.
Q. All right. Do you have any particular
9 area that you take primary responsibility for?
A. We all pretty much take responsibility
10
1 11 for marketing, and I have probably done more
12 acquisition stuff than the other two guys, just
13 that I - I do a lot of the customers that we
14 acquired from my relationship, you know, back when I
15 was a manufacturer's rep and regional manager.
Q. How many stores is Wesco now?
16
17
A. 24.
Q. And how many were they when you 18

6 balance was in Washington and Oregon.
Q. Okay. And does the 24 include all 10 of
8 those stores now?
Q. And are you in the process of expanding
11 your business operation into any other cities at this

14
15
16
17

A. Well, we have irons in the fire that we'd like to, and we've made no bones about it. I
mean, we'll talk to anybody that's interested in
talking about it You know, it's - we'd like - you
know, things that make sense. We'd like to expand,

Q. And do you expand by acquisition only,
20 or do you open new stores as well?
A. It's been all acquisition only.
Q. And I'lljust be candid with you. I've
3 heard of some advertisements in places like Boise and

nnrr
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Q. Okay. And are you look-

4
Q. And now you've expanded back up to 241

6

Q. And what acquisitions have you made,
10 what stores in what areas, up to the 247
A. Well, up until the acquisition of
12 Paint and Equipment, they were all in Western
13 Washington, and they were primarily up and down the
14 1-5 corridor and the 405 corridor and - from
15 Vancouver, Canada, and we called on an area down to

7
8
9

-

A. But, no, we don't have any plans.
Q. Okay. Are you looking for potential
employees to possibly do that?
A. No, not right rmw. We were looking for
employees. We were -we were short a few employees
in - in this particular area, so we were looking for

Q. Okay. Tell me how the discussions began

A. Can you be more specific?
Q. Who initiated it, with whom did they

A. Okay. David's dad Art and I have been
7
8 friends. When I was a sales rep for PPG Industries,
Q. Okay. So prior to the acquisition of
22 Paint and Equipment, you had 21 stores, and you
3 bought these three over in Idaho; fair?
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2 gone on for years and years, you know, at least a

6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

that we were going to merge and put the company
together.
Then that all fell apart at the Ilth
hour, and then one of - one of the companies, a
company that's headquartereddown in Olympia,
Washington, came back shy of a year later and merged
into the company. And that man's name is
John Lindsey, and now he's a partner in the
company - a shareholder in the company and a
partner.
And the Paint and Equipment deal kind of
fizzled out, and the other company fizzled out, and
then it's - you know, up until this last year we
continued to talk from time to time, and, you know,
we always thought that, you know, we'd have an
opportunity to purchase the business someday because
we had a real good relationship with him.
And then when the business - when David

-- --

3 date. I could get it if it's important. I don't
4 know that it matters.
Q. Give me a ball- 6
A. It was like in May.
Q. Give me a ballpark.
8
A. I think it was like in May.
THE WITNESS: The middle of May I flew

Q. BY MR. DUNN: You can't talk to him, and
12 he can't talk to you.
13
A. Oh, all right. All right.
Q. Sorry. It's your recollection today.
15
A. Okay. I do not remember. It's
16 somewhere around May, I think.

nnrc

a

YAbL 14

1c

9 weren't like for sale yet.
Q. And you hadn't had
A. And so I met with - with Holly and Tom
12 down in Salt Lake. And like I told him the day I met
13 him, Iwas hoping he was a little bit older than he
14 was. Ididn't realize that, you know, Tom and him
15 were actually the age they were. I thought they were
16 older guys. And they're not interested in selliy
17 their business, so that was kind of the end of that,
18 but then we did kind of talk about Paint and

-

Q. Okay. And so the discussion really
13 became serious even though there had been some
14 back and forth even as many as seven, eight, and even
15 longer years ago, it became serious really in 20051

-

20
21
22
23

Q. And did you have any conversations in
the process of going through this back and forth, if
you will, of his business being for sale and offering
it to a variety of individuals, did you have any
conversations with Holly Ernest at APW in

Q. And what was the nature of that
21 conversation?
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sort of thing.
Q. Anything else you recall about that
conversation today?
A. Yeah, that they had a better handle on
David's business. They knew his employees real well,
and they had a better relationship with them than
David did and that - you know, I mean, if they
couldn't work something out with David, they'd just
go take it away from him.
Q. Is that a quote, or is that just your
recollection today?
A. That's my reco- - it's not an exact
quote, but it's a pretty -- pretty fair statement of
what l recallQ. Okay.
A. - from - from the meeting.
Q. That if David A. They had a difficult relationship, and
that was obvious from the meeting with David.
Q. Now, did you have a meeting with David
prior to this May meeting with Holly and Tom?
A. No, just other - you know, certainly I
talked to him. Italk to David on the phone, you
know, maybe even once a month.
Q. Okay.

Q. Okay. So you had this conversation with
Holly and Tom in Salt Lake City in May,
approximately, and they weren't interested in selling
their store, they felt like they had a better
relationshipwith Dave Guissy's employees than he
did, and that if he didn't - if they didn't acquire
those three stores, they'd just go into competition
with him; is that fair?
A. Yeah. And - and if - if I purchased
11 the stores, they were interested in buying those
12 three stores from us.
Q. Okay. Were you interested in doing

3
4
5
6
7
8
9

15
16
17
18
19
20
21
22
23
24

A. Well, you know, at that point we didn't
have a deal with David. And, you know, David was
pretty stingy in the due diligence portion. Just
getting information out of him was unbelievable. So
it took a long time to get the information to even
see what we had, to see if we were even interested,
and -you know, I mean, we might have been, but we
didn't know because we didnY know what we have. We
have no idea what the sales were down there at that
point or any of that stuff.
Q. Did you then subsequently have

and most of the time it was airplane talk because he
was getting instrument rated and he was really into
flying, and that was just something that he was just
really into, and he got caught by the bug and - you
know, so he'd call and talk about radios in his
airplane and this and that, and we'd kind of stay in

-

Q. Was it in those conversations, did he
10 say anything about any difficulty he'd had in his
11 relationship with APW or Holly Ernest in particular?

Q. And then it was after that that you
12 started having serious conversations with

Q. How? Why not?
A. You know, I don't really know the

6
7
8
9

bugged him that he was buying product from Holly, you
know. And I - I don't really know why. He w r
realty came right out and said, or if he did, I don't
really remember why.
Q. Did you ever attempt to become his

Q. -information, coming to the point
16 where you were ready to actually make him an offer
17 and buy his business; correct?

0
1
2
3

Q. When the time came that you were in a
position to make a decision that, yes, you wanted to
buy those ten stores, did you have any conversations
with Holly Ernest at that point about selling the
three Idaho stores off to him?
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something, it was kind of a -just on a helpful
thing to where you would trade. If they ran out of a
can of something, you'd - you'd trade with them.
Q. I understand.
A. But, you know, it wasn't like we had
sold them something as a warehouse, no.
Q. Okay. Afterwards, after the sale, were
you supplying all BASF products then to the Paint and
Equipment stores that you had purchased?
A. No.
Q. You were not doing that?
A. No.
Q. Where were the BASF products coming from
then?
A Some of it was coming from Holly's
warehouse, and then some of it was coming from the
new Wesco Paint and Equipment out of the Yakima
warehouse.
Q. Was it the intent over time to supply
all BASF products out of the Yakima warehouse? Was
that the objective?
A Yeah. It would come from Buena Park,
and it would go to either our supply warehouse in
Mountlake Terrace or to Yakima. But it was - it was
our intent to, you know, buy the products ourselves.

8 the stores and deliver, and we'd just deliver the
9 product on a regular schedule like we do the rest of
10 our stores. We just replenish our own stores.
Q. Did you have any kind of conversation
12 with Holly Ernest after the sale of the P&E stores to
13 Wesco that we will not be buying from you ultimately?
Q. It was just obvious that that wasn't
16 going to be happening because the purchases started
17 reducing over time; is that accurate?
A I don't know. Obvious to who? To me or

A. I assume it became obvious that the
22 purchases had slowed down, yeah.

1 to really determine that, so 2 =
Q. My understanding is, is that you
3 actually took possession of the stores, came in and
4 took inventory, August 1st of 20051
5
A. It was over a Saturday we did the
6 inventory.
Q. Okay.
7
A. Whals that Saturday? Like the 29th
8
9 maybe or - Brady's got a calendar.
10
BRADY BARKDULL: In August?
11
MR. DUNN: Uh-huh.
THE WITNESS: Well, no. It was the end of
12
13 July.
14
MR. DUNN: End of July, August. Whals
15 August 1st of 2005? What day is that?
16
BRADY BARKDULL: A Monday.
MR. DUNN: A Monday. Okay.
17
18
THE WITNESS: So it would have been that
19 Saturday before that.
Q. BY MR. DUNN: Okay. And there were
20
21 supplied to us today a stack of documents. We'd
22 previously obtained an asset acquisition statement,
23 which1 it looked to me was in these documents.
24 It looks like these were actually signed the 28th of
25 July. Does not comport with your recollection?

-

10
11
12
13
14
15
17
18
19
20
21
22
23
24

Q. All right. I noticed that in this stack
of acquisition documents there are -there's a cover
sheet, if I can find it, called Contracts, and then
after that - it's with some initials on it and
after that there are some documents. Can you tell me
what those contracts and documents are, what they are
supposed to represent?
A. Well, the first one is contracts to body
shops: Bowers Collision, Prazma. You know, the
Paint and Equipment that - Paint and Equipment that
we bought had an investment in Bowers for 30 grand,
60-month term, the strokes on it were $200 a month or $500 a month and -just as it shows here. I
mean, it's kind of self-explanatory, I guess. The
same with Prazma. You know, these were contracts
that David and Paint and Equipment had with the body
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1 _goingoff and competing against me and maybe getting
2 together with Holly and stuff," and they all just
3 laughed. And it was absolutely perfect. They
4 couldn't have lied any better than they did. They
5 absolutely latghed'it off. It was exactly what I
6 wanted to hear.
7
They said, "There is no way." He says
8 something to the effect "I'm 58 years old. I'm not
9 going to go start something new at this stage of the
10 game. There's no way," just -just laughing.
11
His brother Huey pipes up and says, "And
12 I'm four years older than him. I'm not starting
13 over." And then he says, "Besides, my - my wife" 14 kind of on a serious note he says, "My wife has MS
15 and - you know, and I - you know, she needs a lot
16 of care and stuff like that, and I'm not starting
17 over."
18
And Mike Cook didn't say a hole bunch at
19 that thing, but - but absolutely agreed that there
20 is absolutely no way. You're crazy7t was exactly
21 what I wanted to hear.
I mean, literally I left that meeting
22
23 with Mark Mortensen and told him that, "No, they're
24 not going nowhere." If they had been clammed up or
25 not talked or, well, I don't know or this or that

I

1 was putting us in a real bind.
Q. What was their response?
2
A. A variety of responses. It just depends
3
4 on who it was.
Q. Okay. Let's go through each one
5
6 individually. Travis, what was his response?
A. Travis was the guy that - that I felt
7
8 like he was coming back, and Idon't think Travis was
9 leading me on. I think he was actually going to come
10 back because, you know, it was a real difficult thing
11 for him, and he was twanged out by the whole thing
12 and'- and, you know, he felt bad about it. He felt
13 bad the way it went down and that, you know, it was
14 kind of a tragedy for us. He knew that he was
15 putting us in a tough spotland he felt bad about it.
16 1 thought for about a week that he was actually going
17 to come back.
Q. Okay.
18
A. But, you know, I also felt like every
19
20 time I got to him he'd talk to somebody else and
21 they'd talk him back out of it. So, you know, it
22 just didn't work out, and he stayed -- ultimately
23 stayed.
Q. What about Jenny?
24
A. Jenny, you know, was kind of having a
25
nnrn
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2 was no way, laughing it off the whole way.
So Mike surprised me a little bit in
4 that I ran into him -well, I called him, and he's
5 like "Oh, geez, Roger. I'm really sony about what
6 happened, and I know it put you in a tough spot" and
7 so on and so forth, "but, you know, I've got to try
8 this. I don't know what else to do, you know."
And then I ran into him again in the
10 restaurant, and this would have been like the
11 Monday - Monday or Tuesday, somewhere thereafter
12 this whole thing happened and they all left en masse,
13 1 ran into him at a restaurant, and I told him,
14 "Mike, hey, you know, you can have your job back
15 because, you know, we're not running away with our
16 tail between our legs. We will be here. We've got
17 full staff in every one of these stores, and we're
18 going to be here in town. It obviously put us in a
19 real lurch and a real jam, but we'll live through it,
20 and you are welcome to have your job back if you want
21 it, and Iwon't hold it against you. I understand.
22 I'm not going to hold it against you if you want to

different situation. I don't think she had a home to
go to - or not a home, but a store to go to because
1 don't think they had a store at that time. They
were in the process of putting one here in this town,
but I don't think they had one at the time. So, you
know, I kind of halfway thought she might come back,
too, but, you know, just apologetic and stuff 3nd
sony for the way it went down, and she knew that she
put us in a tough spot also.
Mike Cook - Mike Cook was - Mike Cook
was one of the guys that - that met with me a couple
of days before this actually happened and - you
know, one of those stake-in-your-heart deals when you
meet with three guys and you're looking them straight
in the eye and say, "Hey, fellas, you know, I heard
this rumor" - you know, and that was with Brady and
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1 that and - and then he ultimately stayed as well.
Q. Anybody else you talked to besides those
2
3 three?
A. Well, like I said, I never really got k,
4
1 5 talk to Brady or Huey.
Q. Okay. Anybody else you actually talked
6
7 to?
A. Not that I recall, no.
8
Q.
How about Lloyd White, did he talk to
9
10 anyone?
A. I know he tried to make conversation. I
11
12 think he might have - I think he might have talked
13 to Travis, but I - I don't know for sure. I'd have
14 to ask Lloyd, but 15
Q. Okay.
A.
And I can ask him if its important.
16
17 But Gill Shaw talked to Travis quite a bit. Him and
18 Travis were pretty close. And he called Jenny and
19 talked to her quite a bit.
And, you know, Gill used to work this
20
21 area for years with Paint and Equipment, so he knew
22 all those people. And Gill was making contact with
23 them on our behalf trying to talk them in to coming
24 back to work and - you know, it was essentially the
25 same, you know, God, I'm really sorry about what I

,
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2 Tust take it away from him essentially if it doesn't
3 work out." I mean, but, you know, some people say
6
7
8
9

I left taking that as - towards me,
that if I didn't -you know, if Iwasn't interested
in selling the stores to him, that he was kind of
sending me a message is how I took it. Whether he
meant it that way, Ihave no idea, but that's how I

18 you'd have to talk to some people to put something
19 that - you know, of that magnitude together.
Q. When the purchase by Wesco of the
21 Paint and Equipment stores occurred, did you -this
22 is a deposition exhibit from the deposition of Craig
23 Russum this morning. Was this document given to each
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did, and I - you know, I don't have anything against
you guys. You didn't do anything. God, I'm sorry.
I'm just feeling bad. I'm sorry about what we did.
I'm sorry about how it went down, but, you know, I
have to look out for myself, and everybody else is
going, so Igot to go and - you know,
essentially the - he got the same type of responses.
You know, he felt like Travis was coming back, and so
did I and -- but he ultimately didn't.
Q. When did this conversation with Brady
and Hugh and Mike take place that you just described
a few minutes ago?
A. Two days before I left.
Q. Okay. Was that the 17th, then?
A. Two stinking days. It was like Q. Approximately?
A. Yeah. Approximately, yeah.
Q. Okay. Are you aware of any information
at all to suggest that Holly or APW was attempting to
set up stores in Idaho and hire away Wesco employees
prior to Paint and Equipment employees prior to
August 1 of 20051
A. No. Just other than, you know, a
comment that -- that Holly made when I was in Salt
Lake that, "Oh, I- know
his customers better than he

-

47

1 does. You know, I could hire his - you know, I'll
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A. Yes.
Q. And did the customers or did the
employees sign those agreements - those documents, I
shouldsay?
A. You know, I don't know that every one of
them did, but I assume so.
Q. And would copies of them have been
maintained in your files in Washington?
A. Oh, most definitely.
Q. Okay. I'm not asking for a legal
interpretation. Iwant you to tell me what you
understand that this document to mean in terms of
when - could an employee leave at any time? Could
he call you and say - or just walk out and say, "I'm
done today"?
; * /* 2', l d
$6 l!
A. Could an employee leave?
..
$ \,y J3.Y
Q. Yes.
A. Yes.
Q. And was there any restriction on where
he could go to work the day after he left?
A. I don't believe so, no.
Q. So if any employee wanted to leave the
employment of Wesco, they could do that, and they
could go to work for a competitor the next day?
A Yes.

-

-
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couple of times the significance to you of all the
employees leaving on or about or quite a few of
the employees leaving on or about the same day.
A. Are you kidding me? The significance to
me?
Q. Yeah, particularly in terms of your
employment relationship with them -that's what I'm
asking as it applies to this document.
A. How it affected - I'm not sure what
you're asking me. How it affected me or -Q. No. No, no. Maybe I'm asking the
question poorly.
There is an allegation in the complaint
that the employees breached an employment contract
with Wesco.
A. Uh-huh.
Q. And you havejust told me that based on
this document which the employees signed that they
could leave at any time and they could go to work for
a competitor the next day.
A. Uh-huh. Yes.
Q. SOA. But Ithink it would be reasonable to

-

Q. How does that breach a contract if they
5 choose to do that even if it's all together at the

8
9
10
11
12
13

-

--PHbC

F

16
19
20

A Well, if they were employees of Wesco
and they were management employees of Wesco, they had
an obligation to Wesco to loo%out$rWesco, if you
will, the guard keeper, the general managers, the
managers of the stores. You know, to go out and set
up stores behind my back, I'd say that's a pretty big
breach of their - of their duties.
Q. Well, did the managers have some kind
A. Had they left and then done it, it might
have been a different story.
Q. I'll go back to that.
Did the managers have kind of some kind
of separate obligation pursuant to this document,
Exhibit *-00i, that was different from

-

-

Q.

- any other employee?

A

3U

3 an objection. If you look at Count 3, clearly that
4 is alleged as to Ernest and Automotive Paint. The
5 interference is not vis-a-vis Wesco and its

-

5
6
7
8

Q. And so and let's go back to what you
just said a minute ago. Employees set up shop set
up stores behind my back - if they had left and then
set up the stores, that would be okay; but if they
set them up behind my back before they left, that's

II no, that's not what I said.

17 says: As employees of Wesco, the employees owed a
18 duty of fidelity, confidentiality, and loyalty to
How did these employees breach that
22 leave. I don't like these guys." It was organized,
23 and it's pretty obvious that it was organized.
Q. Well, we've taken the deposition of a

A. By doing what they did before they left
23 is one of the ways, and leaving en masse is another
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kind of stuff together.
Some of the paint companies had
information, contractualcopies of information if
they had a piece of it or something. So, you know,
ilsdifficult to put that stuff together.
Q. Can you idenUfy any customer that you
were unable to contact because you didn't have their
information, a single customer?
A. I guess I'm not understanding the
question. Sorry.
Q. Sure. My real question is: The first
week after these employees left and went to work for
Paint and Spray, was there any customer that you were
unable to go out and contact and say, "We'd still
like to sell to you," and the reason you were unable
to contact them is because you didn't have their
information?
A. I don't know of anybody specifically,
but there could be dozens that I don't even know
about.
22
Q. But you don't know a single one today?
23 You can't identify anybody today?
A. No. Well, I mean, if I knew them, I'd
24
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3 to run into that particular situation personally.
Q. Okay. Have you had reports of that ever

A. Well, yeah. I mean, you know, the
6
7 people on the counter obviously had d'iculty
8 because they were - you know, the store was new to
9 them, not being ableto find-thingspr information.
I mean, for crying out loud, you know,
11 the Pocatello store, you know, from Craig Russum's
12 observation used to be almost of a warehouse of
13 information for color books and things like that
14 None otthatstufhas &eree Itwasall.hken.

A. I'm sure that happened. Idid not -

PAGE 6 6

PAGE 68

can l tell you?
' Q: Well, I guess that's my point is that
overihe course of time you would certainly expect
that if there had been some customer out there of
Wesco that you weren't aware of in the first week
after these employees left, over the course of time
you would have learned about them and reached out to
them and so forth, but you say I was delayed in doing
so because I didn't have your information. Can you
identify anybody in that category?
, A: ,Not specifically, no.
Can you identify any customer who has
said to you "I need you to fill this particular
order, and you already got some information on file
that will help you to fill this order for me. Please
do it," and you didn't have that information on file
so you couldn't respond to the order?
A. Like what information?
Q. Custom paint formula, some kind of
equipment filter list, or something like that they
were using in their A. Yes, I suspect that there was instances
like that Q. Can you identify any?
A. - from missing information, but - but

I
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any report that you've received of a specific
customer that has said that?
A. No.
Q. Okay. Can you identify a specific time
with any customer by name where you've lost a sale that that customer wanted to purchase something from
you and you've lost a sale because you didn't have
some information on them that they thought you had?
A. Now, that - I'm not in the -- you know,
I'm not the salesmen either.
Q. Okay. And you haven't - you don't
recall anybody reporting to you I've lost a sale with
XI Y, Z body shop because we didn't have this
information on them?
A Not speafically, no.
Q. Okay. Can you identify any contracts
that Paint and Equipment or Wesco had with any
customer that either aren't these contracts here or
the ones that were supplied in response to discovery?
And we'll mark that in a second, but
those are the three we got in discovery.
A. Here, ask me the question again.
Q. My question is I had asked a
question, iden- -give me a copy of every contract
that you claim was interfered with that we had with a

I .
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know, gone in and taken over somebody's contract, you
know, midway through or something and just say, "Ah,
you don't know owe them nothing."
Q. Okay. Then there's an allegation in the
complaint that Paint and Spray people have disparaged
Wesco to former Wesco customers, now Paint and Spray
customers. Describe any instances of which you are
aware where that occurred from your perspective.
A. I'm sure there's absolutely dozens of
them, but, you know, telling customers that they
had to - they had to make the move because they
couldn't get product. You know, I mean, Wesco is a
25'30-year-old company that's been pretty darn
successful and, you know, doesn't make a habit of not
being able to get produd to the customer.
So, you know, for them to leave and say
that, that's pretty disparaging, that that's why they
had to leave. Everyone leaving en masse was pretty
disparaging.
Q. Okay. Anything else that you can
recall?
A. I'm sure there's dozens of things,
butQ. Nothing you can recall today7
A. No. I'llrecall them if you want me to

I I
A Imean, there - if you look at this
2 thing from the outside, anybody looking at this would
3 say, "Oh, my God," and - and dozens of people have.
4 I've been in this business for 30 years. I have
5 never ever seen anything like this, even remotely
6 close to this. This is unbelievable.
7
Q. And you will have an opportunity to
8 review your deposition and correct it if there's
9 something that comes to mind.
10
A. Okay.
11
Q. But Ijust want to make sure that I'm
12 getting everything you recall today.
A Good.
13
14
Q. All right. Have you reviewed the
15 depositions that were taken in this case so far?
16 Have you read through them?
A. The ones that I have is of Holly and Tom
17
18 and I think of Brady. Oh, and Mike Cook.
19
Q. And have you read those four?
20
A. Yes. Well, it almost sounds like there
21 was more than one.
22
THE WITNESS: Was there more than one
23 deposition?
24
MR. GAFFNEY: Well, there was a number of
25 depositions.

-

-

think about it, I guess.
Q. Well, I'm trying to be thorough here,
Mr. HoweA. Okay.
Q. because at some point in time you're
probably going to be on the witness stand, at least
there's a possibility that that will occur, and what
1 don't like to have happen is for a witness who's
been in a deposition like this and I've asked them
fairly searching and thorough questions and tried to
be very clear, to have that person then later recall
a bunch of things that they should have told me at
the time I asked them the question originally later
when they're on the stand. Idon't like that to
happen. So I want to make sure that if there's
something that's responsive to my question that I'm
getting everything that you recall.
A Well, let me put it this way: Everybody
you included has been asked a question and you walked
out of the building and said, "Dam, I wished I had
said that." And - and -you know, and I'm no
different. I'II think of something else. You know,
1 mean, I'm - I'm not thinking of a specific
instance right now, but Iwill.
Q. Okay.

-
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Q. BY MR. DUNN: There's been eight or nine
depositions at least. I'm asking you if you've read
through
MR. GAFFNEY: But he's asking you - I think
what he's really asking you is which ones, if any,
have you read?
THE WITNESS: Right. Okay.
MR. GAFFNEY: Right?
MR. DUNN: That's what I was asking.
THE WITNESS: Yeah, I've read some of them
from Holly and from Tom and Mike Cook and - now,
wait a minute. Maybe Brady wasn't in there, Mike
Cook for sure and Tom and Holly for sure.
Q. BY MR. DUNN: Okay. Earlier you
testified that you had had a conversation a couple of
days before the employees resigned with Brady and
Hugh and Mike Cook.
A. Yes.
Q. If I were to represent to you -and you
can accept the representation if you wish or not
but if I were to represent to you that Mike Cook
testified that at the time he had that conversation
with you he had not made a decision or had even been
approached about leaving, do you have any reason to
disagree with that?

-

T&T REPORTING - (208) 529-5491
423

-

-

SHEET 24

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

ask it in this way: Have you discussed -since the
depositions were taken in this case and this document
was produced, have you discussed that with any of
your current employees, whether they were aware or
unaware as of August the first week after the
employees left to go to work for Paint and Spray,
were they aware or unaware of any of these customers?
A. Of this list, no.
Q. So you don't know one way or another?
You haven't asked them; correct?
A. On this list spedfically, no.
Q. Okay. It was alleged in the complaint
that when the employees left to go to Paint and Spray
that they had to enter into confidentiality
agreements. And I asked a question in discovery, how
do you know that that's true and so forth, and the
response was that Mr. Howe had been told that by some
Wesco managers.
The question I have is: Who was it that
told you that confidentiality agreements were somehow
required of the employees as they went to Paint and
Spray?
A. I believe it was Gill.
Q. Okay. Anybody else?
A. Not that I'm aware of.

r
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2
3
45

Q. Okay. There is alleged a number of
things were allegedly taken, and you're identified as
a person who has knowledge and would testify to these
things,
andabout
so I want
questions
that. to ask you a couple of

6
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8
9
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21
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24
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A. Okay.
Q. The first thing is that approximately
two dozen computer files were scanned, copied, and
then erased or damaged on WescolP&E computers on or
about August 18. And then there is a one-page report
from this company that you hired. That knowledge
would be based on that report; correct?
A. Yeah, partially I'm assuming.
Q. Do you know of any other basis for that
assertion that computer files were scanned, copied,
and either erased or damaged other than the report?
A. No. That's the main body, at least I you know, I don't how to do those sorts of things.
That's why we had, you know, the professionalsdo it.
Q. Right. What I'm trying to find out is
if there's some other person out there who has -who
is allegedly going to come forward and testify that,
yeah, I saw Mike Cook or anybody else scan, copy, and
then delete files off a computer -A Oh, I see what you're saying.

1
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-

Q. besides -that's outside this
report. Do you know of anybody?
A. That would testify on my behalf?
Q. Yes.
A. They don't work for me anymore. All of
them left.
Q. Is your answer no?
A. No.
Q. Okay. And it also says that a CPU was
removed from the Pocatello store, an actual computer.
Who's going to testify to that?
A. I can. Craig probably can.
Q. You can testify that there was a
computer there that was taken?
A. The -well, I didn't - again, I didn't
see somebody walk out with the thing, but literally,
1 mean, the - the - you know, the dust - the dust
around it's still there. The - the cords to it's
\
still there. It's literally the - the - the CRT or Rjk'' '?' r :'
whatever the screen is is sitting there.
Everything's there except for the CPU.
Q. Okay.
A. But, no, I did not see somebody put it
under their arm and walk out with it
Q. Was there an inventory of actual

PAGE 96

1 computers in the store done at the time Wesco took
2 over?
3
A. I don't believe so. Ithink it was more
4 in general.
Q. How computers were in there --were in
5
6 there on August 22nd, if you know?
7
A. Idon't know.
8
Q. Who came down? Who would be the persons
9 that would have knowledge of what was actually
10 physically in the store, the first persons on the
11 scene, if you will, in the three Wesco stores after
12 these employees resigned?
13
A. Oh, I don't know. I could get you a
14 list.
15
Q. You can provide me the identification of
16 the individuals who were the first ones there and
17 would have the freshest knowledge as to what was
18 actually there when they walked in?
19
A. Yeah. It wouldn't be any different
20 than --than when I walked in. I mean, you know, you
21 could - you could cart them through here and ask
22 them if they saw a CPU there and now it's missing,
23 but, you know, I- you know, they didn't see anybody
24 cart it off either.
Q. Okay. But you could identify those
25

T&T REPORTING - (208) 529-5491

,
SHEET 2 5

2
3
4
5
6
7
8
9
10
I1
12
13
14
15
16
17
18
19
20
21
22
23

PAGE 97

A. Yes.
Q. When did you first come down yourself?
A. Saturday.
Q. So the very next day
A. Saturday - Saturday morning.
Q. After the resignations were faxed in,
you came down the next day?
A. Yes.
Q. Okay. Did you actually go to all three
stores or A. No, I didn't either. I came down - I
got there on Sunday because I - I was at the lake.
1 went to my dad's birthday on Saturday, and I came
down Sunday morning is when I came down.
Q. Did you go to all three stores?
A. I came straight to Pocatello, went to
Idaho Falls, and then I eventually made it up to
Twin, yeah.
Q. It also says that CPUs, with an s, were
taken from the Twin Falls store offices. Can you
give me a number?
A No. The same thing. I,you know,

-

---...

2
3
5
7
8

that - you've alleged that some of that was taken.
Would that have been -some of that have been
personal to the employees?
A. I don't know. Travis sent some note tp
that effect, that, hey, those are mine personally.
Q. Okay. Color book information, is
that - how would that interfere with your ability to
contact and sell product to customers even if it was

A. Well, because it's a paint store, and
10
11 thals one of the things that you use to sell paint
12 is color information.
Q. And was that information not available
14 from any of your suppliers?
A. Well, we - Imean, we eventually
15
16 replenished that stuff certainly, but, you know,
17 Craig - Craig told me that the Pocatello store was,
18 you know, almost a warehouse for that stuff, and he
19 showed me in the back of the store where all that
20 stuff used to be, and it's -you know, ils
21 obviously big voids and missing. You know, petty
22 stuff, but I guess ils more of the thought behind
23 it. You know, it's similar to the keys getting mixed

nnrr,

rtibr,

A-

Q. What about Rolodexes? How do you know
8 that there were Rolodexes there that were not there

A. They're in every store. I mean, you
11 could probably go to every store in America and there
12 would be Rolodexes on the counter and in the office.
Q. Did you personally observe Rolodexes in
14 each of the three stores when Wesco took over?
A. It wasn't something that I was, you
16 know, walking around saying that's there, that -- no.
17 It wasn't even a consideration at the time.
Q. So who's going to testify that they were
19 gone that actually saw them there?
A. Nobody other than, you know, like Craig.
21 You know, Craig would have seen them before, but he's

,nn
IUU

Q. Do you know whether or not the price you
5 are selling BASF products to customers in ldaho is
6 different from the price that Paint and Spray is
7 selling product to customers in Idaho?
A. Idon't know that to be a fact, no.
Q. Do you know whether do you assert or
9
10 do you have any knowledge that Paint and Spray is
I 1 selling BASF products to its customers in Idaho at
12 prices less than Paint and Equipment was selling
13 those same products to customers in Idaho prior to
14 August 19th of 20051
A. We probably have information at the
15
16 office as to who's selling what for what. It's
17 something that we do in all of our markets, keeping
18 track of our competitors, but if you're asking me
19 right now, no, Idon't have the - the exact numbers

-

Q. Did you assert in your complaint that
22 BASF -or that APW doesn't have the authority to
23 sell BASF products in Idaho?
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DISTRICT COURT SIXTH JUDICIAL DISTRICT
BANNOCK COUNTY IDAHO

WESCO AUTOBODY SUPPLY,
INC., a Washington
corporation,
Plaintiff,
vs

Case No. CV-05-3527 OC

HOLLEY ERNEST individually,
AUTOMOTIVE PAINT WAREHOUSE,
a Utah corporation d/b/a
PAINT SPRAY and SUPPLY or
d/b/a MID MOUNTAIN SUPPLY,
et al,
Defendants.

DEPOSITION OF HOLLEY ERNEST
MONDAY, OCTOBER 17, 2005

Deposition of HOLLEY ERNEST, taken October 17, 2005,
at 4:20 p.m., produced as a witness at the instance of
the Plaintiff, before Dick Telford, Certified Court
Reporter and Notary Public, at the Law Offices of Merrill
and Merrill, 109 North Arthur 5th Floor, Pocatello,
Idaho, pursuant to notice of deposition duces tecum.

ELI
EXHIBIT

k9 October 17,2005

Hoiley Ernest

I October

17, 2005

P R O C E E D I N G S
ERNEST HOLLEY
Produced as a witness at the instance of the plaintiff, was
sworn, examined, and testified as follows:
MR. GAFFNEY:

Mr. - - it's Ernest, right not

THE WITNESS:

Ernest.

MR. GAFFNEY:

Ernest, again my name is Mike

Ernest?

Gaffney. We don't need to go through the formalities again,
but the reason of the second deposition is to get
information that you have personally regardless of what your

I

role is either with Paint and Spray or with Automotive
paint, so the questions w+ll probably bounce around a lot
more.
EXAMINATION BY-MR.GAFFNEY
Q

(By Mr. Gaffney)

It's my understanding that

based upon what you just testified in your first deposition
as a corporate representative you started planning opening
Paint and Spray Supply stores in Idaho Falls, Pocatello, and
Twin Falls somewhere about ten days before the actual stores
were started?
A

Yes.

Q

Okay.

Did you have a meeting with anybody with

within either the Paint and Spray organization or the

800.528.3335
www.NaegeliReporting.com
503.227.7123 F A X
Portland, OR
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Spokane,W A
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Holley Ernest

Automotive Paint organization where the actual decision was

A

Yes.

Q

- - to do this?
Do you know which company you were working for at

the time that this decision was made?
A

~utomotivePaint Warehouse.

Q

A11 right. Do you know if Automotive Paint

Warehouse ever kept any minutes?

A

No.

Q

All right. Did Automotive Paint Warehouse keep

any minutes for anything other than yearly corporate
minutes?
A

That's all.

Q

All right. Now, why would you be making the

decision under the auspice of Automotive Paint Warehouse
rather than Paint and Spray to open up these three stores in
East Idaho?
A

Because Automotive Paint Warehouse was the one

that was going to lose.
Q

Okay. And when you say Automotive Paint

Warehouse was going to lose, in other words they were going
to lose this account, right?

A

Yes.

Q

All right. And, as you testified earlier - - I

i
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What did you tell Hugh Barkdull?

L

myself and Tom was going forward with
11 openingAup That
stores in Pocatello and Twin Falls.

I

Q

l

r;

i

Had you talked to Hugh Barkdull about that

I

possibility before at any time?
A

No.

Q

Did you offer him a job?

A

Yes.

Q

And what was the job that you offered him?

A

Outside sales.

Q

Okay.

1l i

NJW, you knew at that time that he was

working as an outside salesperson for Wesco P&E, right?
A

Yes.

Q

Now, who did you next talk to that was an

employee of ~ e s c o / ~ & E ?
A

Later that evening met with Jenny Hancock.

Q

And where did that take place?

A

At a pizza place in Pocatello. Brady was there

Q

Had you talked to Brady before talking to her

also.

about what your plans were in meeting with Jenny Hancock?
A

Ask that question again.

Q

Did you talk with Brady Barkdull in advance of

talking to Jenny Hancock what the purpose of this meeting
was?

800.528.3335
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A

Yes.

Q

And when did you have these conversations with

A

I believe it was Tuesday afternoon, the 16th.

Q

So you actually met with Brady Barkdull before

Brady?

you met with Hugh Barkdull?
A

Not about opening the stores.

Q

No, but you at least had a meeting with him?

A

Yes.

Q

Okay.

A

He informed us that in fact he had made a trip to

And what was the gist of that meeting?

Seattle and met with the principals of Wesco and that in
fact there would be - - they had no desire of buying product
from Automotive Paint Warehouse.
--

Q

Okay.

So you knew on Tuesday of - - Tuesday the

16th of August 2005 that you were going to lose the
~ e s c o / ~ &account
E
in Idaho as the BASF - A

I think it would have been the previous Tuesday.

Q

Okay.

Even before you had opened - - or leased

the stores?
A

No.

The Tuesday - - and, again, if we had a

calendar here - - the Tuesday before that - MR. GAFFNEY:
MR. DUNN:

Do you have a calendar?

1 / 1 1 get one.

THE WITNESS:

The Tuesday before that we had that
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meeting - -

2

MR. DUNN:

3

MR. GAFFNEY:

4

Don't talk while I'm out of the room.
He'll get a calendar so we can keep

these dates straight.
(Off the record)
MR. GAFFNEY:

Okay.

Q

(By Mr. Gaffney)

Well, let's just kind of recap.

A

Yes.

Q

All right. And you'd actually rented a place in

A

Yes.

Q

You hadn't been able to meet with the people from

A

We drove to Twin from Pocatello and looked around

Q

Okay.

A

No.

Q

Okay.

A

15th or 1 5 ~ h .

Q

Okay.

But that day you didn't actually get a

You got a place leased, when, on the 15th?

Now, you said that you had a meeting with
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A

I believe it was either the 9th or the 10th.

Q

Okay.

A

Yeah.

Q

So you had a meeting with Brady Barkdull before

That's what I wanted to clarify.

you had made the decision to come up to Idaho and rent these
store spots, correct?
A

Yes.

Q

Okay.

And you knew when you had this meeting

with Brady from what he told you that one of the things that
was going to happen with the transition from Giussi to Wesco
is that Automotive Paint Warehouse would not be - - or would
lose the BASF account with P&E, correct?
A

Yes.

Q

Where did you have that meeting with Mr.

Barkdull, do you recall?
A

Tremonton.

Q

All right.

Did you offer him a job at that point

in time?
A

No.

Q

What was the purpose of the meeting then if there

was no job discussed?
A

To find out what was going on.

Q

All right.

Did you talk to him about the

possibility of, well, Brady, maybe we'll go ahead and open
up stores, what do you think about that idea, anything of

800.528.3335
www.NaegeliReporting.com
503.227.7123 FAX

C O R P O R A T I O N

Portland, OR
503.227.1544
Cwwt Rrtlrtrting

Seattle, WA
206.622.3376

433 lFil I1resets@iwt

Spokane,W A
509.838.6000

Coeur d'Alene, ID

208.667.1 163

Vi<lnrcwtfi~mtrit~

Vickngr.lJty

October 17, 2005
1'7

that nature, - A

No.

Q

--

A

No.

Q

So Brady Barkdull met you in Tremonton basically

formal or not?

to tell you that Automotive Paint was going to lose its
account with P&E?
A

Yes.

Q

All right. At the end of that meeting - - how

long did that meeting last?
A

Half hour, forty-five minutes.

Q

Did you tell Brady at that meeting that you were

going to go ahead and start leasing storage space in Idaho?
A

No.

Q

So the next thing you do is, what, you come up to

Pokey on Saturday looking for space for a store?
A

No.

Q

What happened next?

A

Drove back to Salt Lake City. Myself and Tom

discussed our options.
Q

All right. And then at some point a decision was

made to open up the Idaho stores, right?
A

Exactly.

Q

Do you know when that decision was made?

A

Whether the meeting was on the 9th or loth, it
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was on the way back to Salt Lake City.
Q

Tom Davis was with you at the meeting with Mr.

Barkdull, right.
A

He was.

Q

Okay. Now, did you task - - that's a bad word,

that's a real buzz word.
Did you tell Brady at that meeting on the 9th or
the 10th that it would be useful to you or you'd be
interested in him doing some of the legwork or the
groundwork for starting up these new stores?
d

A

No.

Q

Did you tell him to approach any of the employees

of Wesco/P&E to feel them out for their interest of moving
to a new business, i.e., Paint and Spray Supply?
A

No.

Q

Had you even made a decison as of the 9th and

10th to go ahead and open these stores?
A

On the way back to Salt Lake.

Q

Okay. And that was after talking to Mr. Brady?

A

Yes.

Q

And the impetus behind that was losing the

account with P&E?
A

Yes.

Q

All right.

So did you have any conversations

with Mr. Barkdull, Brady Barkdull, between, let's say, the
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( 10th of August and the 13th of August?

UP

A

Yes.

Q

Okay.

A

On the 11th or 12th.

Q

And what was the gist of that conversation?

A

That in fact we was seriously considering coming

Q

Okay. At that point in time did you offer him a

A

No.

Q

What wo;,2d be the point in contacting him and

When did you next talk to him?
I'm not sure.

+

job?

telling him of your plans, if you were not going to offer
him employment?
A

I didn't say we were not going to offer him

employment.
Q

Well, if you're not going to offer him a job at

that point in time why would you be discussing, as a
potential competitor with Wesco, your plans with Wesco's
general manager if you didn't have some intent of either
offering him a job or in some fashion wooing him away,
because, again, going back to this concept of the way people
do business I would not tell my competitor's general manager
what I'm going to do.

Why did you do that?

A

Why did I do what?

Q

Tell your potential competitor's general manager
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your plans?
A

I told him we were considering it.

Q

Okay.

A

Yes.

Q

Did he ask you for a job at that point?

A

No.

Q

What information did you convey to him

But you had already made the decision,

right?

specifically when you had this - - was this by telephone?
A

Yes.

Q

What specific information did you convey to him?

A

That I would be up there on the 13th.

Q

Of what interest would that be to him, again

keeping in mind that he's the employee of a potential
competitor, why would he be - - why would you be interested
in him having that information?
A

Because I wanted to meet with him.

Q

Okay.

A

Yes.

Q

And did you meet with him the 13th?

A

Yes.

Q

In Pocatello or Twin?

A

Pocatello.

Q

Okay. And did he actually go around with you

So did you set up a meeting for the 13th?

looking at potential store sites?
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A

Yes,

Q

Okay.

A

Yes.

Q

Okay.

Did you offer him a job at that point?

So as of the 13th you have the general

manager of what essentially is going to be one of your

( competitors going

around with you.

Irm assuming he's

assisting you with finding store space to open up a new
business, right?

A

He's riding and I'm talking.

Q

Okay.

But he's at least giving you suggestions

and comments, I would assume.
MR. DUNN:

I will object to the form. It calls

for speculation and makes assumptions.
A

To the best of my knowledge, Brady had not made

up his mind at that point in time.
Q

(By Mr. Gaffney)

Okay.

But what I1mgetting at

here is he would have been a fairly valuable source of
information as to what was needed for the Pocatello market
in terms of stores, location, et cetera, et cetera, et
cetera, right?
A

I knew what I wanted.

Q

Okay.

But I assume he was, if nothing else,

reinforcing that knowledge, - MR. DUNN:

Object to the form, calls for

speculation.
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Q

(By Mr. Gaffney)

- - otherwise there's no reason

to have him riding along, right?
A

There's a lot of reasons to have him riding

Q

Okay.

A

To try to get him hired.

Q

Okay.

along.
I want you to tell me what those reasons

were?

So you were actively attempting at that

point to solicit one of Wesco - - actually to solicit Wescots
general manager, right?

I

A

Yes.

Q

Okay. And he was riding along with you looking

I

at potential store locations?

I

A

We spent about an hour.

Q

Okay. What other things did you - - well, what

did you say to Mr. Brady Barkdull in order to convince him
to go to work for you and quit at Wesco?
A
time.

He knew us, we'd had a relationship for a long

He had worked for them approximately three weeks.
Q

And he had worked for Paint and Equipment for a

much longer period of i-.ime,right?
A

Seven or eight years.

Q

Okay.

A

But Wesco for three weeks.

Q

Okay.

Did he voice to you some kind of concerns
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with that three-week stint with Wesco?
I or problems
A
I don't think he was particularly pleased with
I

i
1

his meeting in Seattle.

I

Q

Did he tell you why?

A

Just he did not feel comfortable.

Q

But he didn't give you any particulars?

A

No.

Q

So you knew that you had a vulnerable general

1

manager of a potential competitor that you could probably
hire with not a whole lot of effort, would that be fair?
MR. DUNN:

I

Object to the form.

A

No.

Q

(By Mr. Gaffney) You didn't know how he was

going to react?
A

No.

Q

You couldn't tell by the fact that he had met

I with you on one occasion, and now he was out shopping for

1

retail space within a few days, that he was fairly seriously

I interested in going to work for you?

1

I

1

You can answer, if you can.
A

I knew he was considering it. How serious he was

I'm not a hundred percent sure.
1
I at thatQpoint(ByinMr.time
Gaffney) Okay. Well, he had made a trip
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to Preston, right?

A

No.

&

No.

A

Tremonton.

Q

Tremonton. He had made a trip to Tremonton,

A

Yes.

Q

And he spent part of a Saturday going around with

Where did you meet with him?

you looking at new space, right?
A

Yes.

Q

Okay. And he had expressed to you, quote,

concerns with regard to new management of P&E, right?
A

Yes.

Q

All right. What did you and Mr. Brady Barkdull

talk about in terms of other employees of Wesco when you
were meeting in Tremonton?
MR. DUNN:
Q

Object to the form of the question.

(By Mr. Gaf fney) Well, did he make any - MR. DUNN:

It assumes that they had such a

conversaiton.
Q

(By Mr. Gaffney) Did he make any comments to you

that I'm pretty certain I can get them all to go with you
rather than stay with Wesco?
A

No.

Q

Did he make any comments of that nature, did he
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say that I'm sure I can get at least some of the employees
to go with this new operation rather than stay with Wesco?
A

No.

Q

How about when you were driving around Pocatello,

did he make any conversations like that?

A

No.

Q

There was never any discussions of, oh, I think I

can get Hugh, Mike, Travis, and, at least, Jenny to go along
and go with the new company, nothing like that ever was
said?
A

He was very clear that if in fact the others went

he would probably go also.
Q

Okay.

So he was going to put the ball in their

court rather than him being the one taking the lead?
A

He put the ball in my court.

Q

Okay.

So he made it clear to you that if you

were able to solicit these other employees he'd go with you?
A

Yes.

Q

Okay.

Was anybody else with you and Mr. Brady

Barkdull on Saturday the 13th while you were looking for
space?
A

No.

Q

What was Mr. Davis doing during this time frame,

was he doing anything with regard to setting up the Idaho
businesses?
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there was a job opening if she wanted it, I assume in the
Idaho Falls store?

A

Yes.

Q

The same job that she had more or less?

A

Yes.

Q

And she didn't vocalize any concerns with regard

to Wesco that you remember?
A

Not that I can recall from Jenny.

Q

All right. Did you meet with anybody else, any

other Wesco employees, on the 17th of August?
A

Brady was at the meeting on the 17th.

Q

Was Brady at the meeting with Hugh?

A

No.

Q

But he was at the meeting with Jenny?

A

Yes.

Q

What statements, if any, did Brady make at that

meeting?
A

None that I can recall. He was still on the

Q

Now, Hugh had already accepted a job, right?

A

Yes.

Q

Was Brady aware of that?

A

I made him aware of it.

Q

And Jenny, was she offered a job that night?

A

Yes.
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And did she accept it?

A

No.

Q

What did she indicate she wanted to do?

A

Talk it over with her husband.

Q

When did she actually accept the job?

A

I believe it was the next day.

Q

Onthe18th?

A

Yes.

Q

Did she call you?

A

I called her.

Q

All right.

you called her.

So you - - rather than her calling you

How early in the day did you call her?

A

I do not recall.

Q

Were you fairly anxious to get a decision out of

A

No.

Q

And then why call?

A

I wanted to know. Wanting to know and anxious is

two different words.
Q

And after she took the job - - I assume she said

in the morning that she'd take the job, right?
A

I'm not sure exactly when it was.

Q

Well, sometime during the 18th, right?

A

To the best of my recollection.

Q

Did you make her any future commitments, i.e.,
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Q

- - Hughie, Brady, and Jenny?

A

Yes.

Q

And then 1 assume at some point you met with with

the people in Twin?
A

Yes.

Q

Who did you meet with at Twin?

A

Travis Dayley and David Cristobal and Joel - -

MR. DUNN:

Johnston.

A

- - whoever Joel is.

Q

Was that meeting together?

A

Yes.

Q

Where was it at?

A

Some pub in Twin Falls.

Q

Did you offer them all jobs at that meeting?

A

Yes.

Q

And what was their response?

A

I believe all three of them wanted to sleep on

Q

Did Brady go down with you to that meeting?

A

No.

Q

When did you get the final answer from those

Yeah, Johnston.

it.

three guys?
A

The following morning.

Q

Did they all call you or just one of you call - -

or one of them call?
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A

=t

I believe I talked to Travis and he told all - -

said that all three of them was willing.

Q

m d did you tell Brady Barkdull about the

decision in Twin?
A

Yes.

Q

And when was that?

A

I believe it was on the 19th.

Q

Well, when did Brady Barkdull finally say, well,

I guess I'll go to work with you, too?

A

As I stated earlier, I believe it was either on

the 18th or the 19th, I can't remember exactly.
Q

NOW, why was a decision made for everybody to

resign with, I think, one exception, and I can1t remember
who it was, one of the ladies up in Idaho Falls; why was the
decision made for everybody to tender there letters of
resignation basichliy at the end of business on August 19th?
A

We told them that we was opening our stores up on

the 22nd, Monday the ~2nd. They made the decision
themselves of when they wanted to tender their resignations.
Q

Well, what if they all would have said, well, we

think we want to give Wesco two weeks notice, what would you
have done in terms of opening your stores on the 22nd?

MR. DUNN: Objection, calls for speculation.
Go ahead and answer.
A

Probably would have brought people out of our
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Salt Lake stores and opened.
(By Mr. Gaffney)

Q

It was important for you, was

it not, to have all of these people on board by the 22nd?
A

Not critical.

Q

But it was certainly useful to have a - -

basically a trained staff up and ready to go that very next
Monday, correct?
A

Yes.

Q

All right. And you also pretty much knew the

corollary was probably true that if the entire trained staff
of Wesco left on a Friday night it was going to be very
difficult for Wesco to open up shop Monday morning - A

Yes.

Q

- - with any kind of continuity, right?

A

Yes.

Q

Okay.

So you knew that that could damage Wescots

business, at least short term?
MR. DUNN:
A

Object to the form.

It would depend on how good of people they

brought in.
Q

(By Mr. Gaffney)

Well, they wouldn't even know

until Friday night they had to bring in an entire staff for
three stores by Monday morning, right?
A

Uh-huh.
MR. DUNN:

Is that - -
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MR. GAFFNEY:

You have to say yes or no?

A

Yes.

Q

(By Mr. Gaffney)

As a business owner you knew

that was a pretty tough bill to fill - -

A

Yes.

Q

- - on that short of notice?

And as a competitor that, obviously worked to
your advantage, correct, to take their staff basically en
masse, have them quit on a Friday and start your store on a
Monday, leaving you fully staffed and them pretty much
without any staff at all, correct?
A

In some ways it helped us, in some ways it hurt

Q

But you would admit that it hurt them a lot more

US.

than it hurt you?
MR. DUNN:

Object to the form, calls for a

conclusion.
Q

(By Mr. Gaffney)

I mean you didnrt have a,

quote, customer base at that point, right?
A

It depends on how you define customer base.

We

had worked this - - you know, I myself had worked this
territory for thirty years.
Q

Okay.

So

did you tell a number of customers in

advance that this was the plan, you were opening on Monday
morning?
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A

Not at all.

Q

So technically you didn't have any customers to

walk in the store on Monday morning, right?

A

Right.

Q

So it would have hurt you a lot less than it

would have hurt Wesco that had an ongoing business to open
that Monday morning?
MR. DUNN:

Object to the form, calls for

speculation.
Q

(By Mr. Gaffney)

A

Yes.

Q

Okay.

Right?

And you fully ware aware of that

implication, right?
MR. DUNN:

Object to the form.

A

I knew it would be a challenge for them.

Q

(By Mr. Gaffney)

Okay.

You knew that it

potentially could make or break the business over time,
correct?
MR. DUNN:
A

No.
MR. DUNN:

Q

Object - -

- - to the form.

(By Mr. Gaffney)

Do you recall ever having a

meeting with Roger Howe of Wesco?
A

Yes.

Q

When did that meeting take place?
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Q

Okay. Now, you've known Brady Barkdull for a

A

Yes.

Q

Do you recall when you first met him?

A

Approximately thirty years ago when he started

I

Was that

I

Brady's .
Q

I think it was BradyJs Industrial - -

A

Yes.

Q

- - Supply, or something like that.

Okay.

So you two have had at least an ongoing

commercial or professional relationship for at least the
last thirty years?
A

I would guess.

Q

A11 right.

A

It could be twenty-five, but I believe it's

around thirty years.
Q

already.

In Utah

and I may have asked you this question

--

In Utah do you have any

--

I assume you have your

warehousing facility, right?
A

Yes.

Q

Do you have any stores independent of your

warehousing facility?
A

Yes.
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(By Mr. Gaffney)

Q

--

i.e., that you are going to

buy these businesses whatever it took?
A

No.

Q

Did you ever make any threats to him that you

were golng to somehow or another go into competition with
him and drlve him out of business?
A

You're characterization of that is not accurate.

Q

Well, then you tell me what

Q

We had a dialogue.

Q

Tell me what an accurate characterization would

A

There was no threats. There was dialogue that

--

be?
--

that we was very capable of opening stores up here in this
marketplace.
Okay. Now, when did you make those statements to

Q

Mr. Giussi?
A

At that phone conversation.

Q

Why would you make conversation

--

why would you

make a statement to the effect that you had the capability
of opening up competitive stores in a conversation where you
had just

--

the gist of the meeting that was canceled was

you wanted to go up and talk to him about buying his stores?
A

He made it very clear that he was not interested,

he was going to sell them all or none.
Q

Okay. When you say all or none, was there

--
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want to add some

--

I just want to go back over a couple of

things so that I'm real clear on this.
Q

(By Mr. Caffney)

You don't - - I don't want to

get repetitive, but as we sit here today, as the corporate
representative of Automotive Paint, you don't really have
any idea - - or you're telling me you don't have any idea of
what your gross sales on either a monthly, quarterly, or
annual basis of BASF products were to Paint and Equipment,
is that true?

A
not.

Exact numbers, even approximate numbers we do

I do know that they're significant.
Q

Okay. Well, what do you mean by significant?

A

More than we wanted to lose.

Q

Okay.

So you would agree that from Automotive

Paint Warehouse's perspective, regardless of what we're
talking in numbers, you did not want to lose those sales to
P&E, correct?
A

Correct.

Q

And one of the potential outcomes of losing that

account would be at least to do some down-sizing of the
corporation?
A

Yes.

Q

All right. And it's conceivable, I'm hoping,

that Mr. Maxfield would have more concrete numbers related
to that information?

800.528.3335

Nae~e~r

www,NaegeliReporting.com

I~PORTI~G
O R P O R A T I O N

Portland. OR
503.227.1544

tiiim I Z r ~ n ~ r # i ~ ~ ~

503.227.7123 FAX
Seattle. W A
206.622.3376
Whll I-'.esnsrzdinii

Sookane. W A
5~9.838.6000

d'Alene I D
208.667.1

Geur

Vitlnte~mFtrrt~~u~in(r~

167

Vich%~pal~l~~

COPY

DISTRICT COURT SIXTH JUDICIAL DISTRICT
BANNOCK COUNTY IDAHO

WESCO AUTOBODY SUPPLY,
INC., a Washingtbq
corporation,
Plaintiff,
vs

Case No. CV-05-3527 OC

HOLLEY EFWEST individually,
AUTOMOTIVE PAINT WAREHOUSE,
a Utah corporation d/b/a
PAINT SPRAY and SUPPLY or
d/b/a MID MOUNTAIN SUPPLY,
et al,
Defendants.

DEPOSITION OF TOM DAVIS
MONDAY, OCTOBER 17, 2005

Deposition of TOM DAVIS, taken October 17, 2005, at
5:35 p.m., produced as a witness at the instance of the
Plaintiff, before Dick Telford, Certified Court Reporter
and Notary Public, at the Law Offices of Merrill and
Merrill, 109 North Arthur 5th Floor, Pocatello, Idaho,
pursuant t
I

r

October 17, 2005
16

Totn Davis

A

That's the only thing I can recall that that

meeting was about.
Q

Do you recall either you or Mr. Ernest talking

about if Giussi wouldn't sell out that Automotive Paint
would simply go in and take the business from him anyway in
~daho?
A

That would not be the way that that would be

worded, no.
Q

Well, if it was worded how would it have been

worded?
A

That we're certainly capable of competing in

Idaho with anybody.
Q

Well, why buy the stores in the first place,

ordid you explore that, why not just go start them?
A

It's a much easier transition.

Q

Was there a certain amount of payback attached to

this start-up of Paint and Spray for being, to some degree,
rebuffed by Mr. Giussi?
MR. DUNN:

Object to the form of the question.

Q

(By Mr. Gaffney)

In other words, we' 11 show him?

A

I don't understand.

Q

Well, sometimes in business when somebody refuses

to sell or deal, or whatever, the other side says, all
right, we'll
A

.

-

--

it's time for payback,

--

No.

-
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- - we'll drive them out of business or we'll hurt

I

Q

2

their business.

3

A

Not at all.

4

Q

Okay.

From your perspective do you recall having

5

any kind of meetings with either Roger Howe or anybody else

6

from Wesco telling you that ~utomotivePaint Warehouse's

7

account related to the BASF supply was going to stop once

8

Wesco made the transition?

9

A

No.

Q

Did you find - - I assume you found that out from

somebody?
A

Yes, I did.

Q

How did you find that out?

A

From Brady Barkdull after a meeting when he went

to Washington.
Q

Do you remember that happening in roughly the

same time frame that Mr. Ernest - A

Pretty much the same, - -

Q

- - discussed - -

A

- - yeah.

Q

Now, you had a meeting with Mr. Barkdull sometime

around the 9th or the 10th of August, is that accurate, did

I remember that correctly?
A

It was probably closer to the 12th.

Q

Okay.

But sometime before you guys actually
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leased property up in Idaho?
A

Yes.

Q

Is that where he told you he had been, up to

Seattle?

8

I1

lo
l1

1
1
I

A

Yes.

Q

At that point in time did he discuss with you

guys the possibility of just simply going out and competing
with P&E?

I

I
I

A

Did he discuss that?

Q

Did he discuss that with you?

A

He did not discuss that.

Q

Did you guys discuss it with him?

A

I believe at that time there at the meeting we

I

had with Mr. Barkdull in Tremonton that we had offered him a
job at that time.
Q

Okay. Do you remember was that, you think,

around the 12th?
A

Right arcuud the 12th.

Q

But we know, at least from your testimony and Mr.

Ernest's testimony, sometime during the 8th and before you
guys - - during the week of the 8th and before you guys
actually came up and started leasing stores, right?
A

Before the 8th when we started leasing stores?

Q

No, no, no.

That was a bad question.

Sometime during the week of the 8th you talked to

800.528.3335
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Tom Davis

Brady Barkdull about coming to work for you guys, would th
be correct?
A

We talked to him that we was - - we had planned

opening stores.
Q

Okay. Well, was he offered a position?

A

Yes, he was.

Q

Okay. Did you get the impression - - I know this

is a little vague, but did you get the impression that he
was lame duck at Wesco?
A

No.

Q

Why would you be discussing - - I'm going to ask

you the same question I asked your business partner.

Why

would you be discussing your basically proprietary business
plans with the general manager of a competitor?
A

We were trying to hire him.

Q

Okay.

Was he being coy with you, was he being - -

I mean was he trying to get information or was he just
genuinely - A

He wasn't sure what he - -

Q

- - unable to make up his mind?

A

You know, he didn't want to make up his mind at

that time, he was unable to make up his mind.

He had other

I decisions, I guess, that he had to - - other things he had to I I
think about before he made a decision.
Q

Well, do you think going through his mind was who
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was going to come up roses in this thing and who was going
to get - -

A

I have no idea what - -

Q

- - destroyed in the process?

A

I have no idea what's in his mind.
MR. GAFFNEY: All right.
MR. DUNN:

And I would object to the form.

Let him finish his question, you're jumping in a
little early.
Q

(By Mr. Gaffney)

Who came up with the idea of

offering literally all of the Wesco employees jobs with
Paint and Supply Company?

At some point somebody came up

with this idea.
A

We didn't sffer all of them a job.

Q

Well, you offered the bulk of them - -

A

We did.

Q

- - j o b s , right?

I mean as far as I could tell the only people
that really hung around were - - and I don't mean to be
demeaning, but pretty much expendable employees at the
bottom.

Who came up with this idea, let's see how many of

these employees we can take from Westco?
A

It would be Holley Ernest and myself.

Q

All right. When did you come with this idea?

A

It would have been probably after the 12th or

pptc/ :
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Torn Davis

shortly before the 12th, sometime in that area.
Q

Did you get a feeling from Mr. Brady Barkdull,

notwithstanding his ambiguousness about which company he
wanted to work for, that if you pushed him hard enough you
1

could get him as an employee?

A

No.
MR. DUNN:

Q

Object to the form.

(By Mr. Gaffney)

Did he make his decision to you

when he talked to you the week of the 8th, whenever that was

- - and I may have misheard Mr. Ernest's testimony - - but
contingent on who else with Wesco was going to go with Paint
and Supply Company?
MR. DUNN:
Q

The question is ambiguous and vague.

(By Mr. Gaffney)

Was Brady kind of sitting there

feeling the way the wind was going to blow with the other
employees, did you get that - A

Yes, he was.

Q

- - impression?

A

Yes, he was.
MR. DUNN:

Q

I object to the form of that.

(By Mr. Gaffney)

Did you tell him that you were

going to offer the same kind of deal to all of the other
Wesco employees, or if not all of them the majority of them?

A

I don't understand what kind of deal.

Q

That you were going to offer them jobs.
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A

Did he understand that we were going to, yes, he

Q

Okay. And did he understand that the week of the

8th, somewhere in there?
A

It may have been the 12th.

It was the 12th or

the 15th, I cannot remember the day that we talked to Mr.

Q

Did you personally - - I assume that you've known

Mr. Barkdull for a long time, too?

A

Yes, I have.

Q

Okay. And when people know each other over time

you get a gut feeling for how they're going to react in
situations.
Did you have a pretty good feel in your gut that

if you guys pushed forward with this plan that Brady
Barkdull was going to come on board?
A

Not really.
MR. DUNN: Object to the form.

Q

(By Mr. Gaffney) What would be his incentive not

to?
MR. DUNN: Object to the form, calls for
speculation.
MR. GAFFNEY:

Let me back up, let me put one more

qualification on the question.
Q

(By Mr. Gaffney)

If everybody else was going to
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leave, what would be the incentive for Brady to stick around
with Wesco?
MR. DUBN:

Same objection.

A

H e h a d a job.

Q

(By Mr. Gaf fney)

But no employees, right?

I know that's a rhetorical question.
MR. DUNN:

There's not a question pending, that's

not a question.
Q

(By Mr. Gaffney)

I mean realistically that's not

much of a choice to make, right, would you agree - MR. DUNN:
Q

- - as a businessman?
MR. DUNN:

A

Object to the form.

It calls for speculation.

Well, at the time that he took a job I don't

think all of the other people had quit Wesco either.
Q

(By Mr. Gaffney)

I know, but that was in - - that

was kind of you guys at least had discussed that with him,

A

Nobody had been hired.

Q

Right.

A

The plan had been discussed to offer some people

But at least the plan had been discussed,

right?

in those stores jobs.
Q

Okay.

But these are going to be key people

within the Wesco organization, is that right?
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Some of them were key people.

Q

All right. NOW I will ask the same question

again - - and a lot of these are going to be the same
question I asked Mr. Ernest, but why the decision for
5

6

1 everybody to exodus on a Friday night after the close of

1

business all at once, how did that,decision come to be made?

A

It was not our decision.

Q

Well, who made the decision?

A

Those people that left them made those decisions.

Q

Okay. Well, those people when they made that

decision, they knew that you are going to open the following
Monday, right?
A

They did.

Q

All right. Did you ever sit down with those - -

well, I guess you started talking, with the exception of Mr.
Brady Barkdull and maybe Hugh Barkdull, prior to the 17th.
Did you ever consider backing or laying the plan off a
couple of weeks and saying, look, we're - - you know, we want
to hire all you people but in consideration of Wescors
ongoing business let's at least give them a couple of weeks
notice that this is coming down the tubes?
MR. DUNN:

Object to the form.

A

No.

Q

(By Mr. Gaffney)

Okay.

Was it in your plan to

try to get them to quit all at once on the Friday so that
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Monday morning Wesco wakes up without a staff?

k

MR. D m :

2
3

Object to the form, and asked and

answered.
A

We did not know who was going to quit and who was

not going to quit.
Q

(By Mr. Gaffney)

Okay. Well, let's assume that

they all - - okay. Whether you knew that or not the offers
had been made?

A

True.

Q

Okay. And you knew the possibility was is they

could all walk on a Friday leaving Wesco pretty much bare on
a Monday, right?
A

I did not know that that was a possibility, no.

Q

But you didn't have any objection to that

happening?
A

Not at all.

Q

All right. And you figured that ultimately if

that did happen that gave you a pretty significant
competitive advantage, right.
MR. DUNN:

Object to the form.

A

No.

Q

(By Mr. Gaffney)

Well, what if we reverse the

facts and somebody had pulled that on your business,
everybody quit on a Friday, you walk in on a Monday, and
you've got no employees, that would be pretty detrimental to
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I

I'd have to talk to would be the general managers of each - or the managers of each store?
A

Yes.

Q

Now assumably that could also be tracked through

your accounting system, right?
A

Correct.

Q

All right.

Just kind of - - I'm more or less

done, but in closing would it be fair to say that from your
perspective you don't have any - - it doesn't really concern
you one way or another the impact that Paint and Spray's
hiring all of Wesco's employees have had on Wesco, you just
honestly don't care one way or another?
A

I believe that Wesco didn't have any thoughts

about cutting Automotive Paint Warehouse off, so I think
it's the same.
Q

Okay.

So to you it is payback in some extent?

MR. DUNN:
A

Object to the form.

No, it is not payback, it is retaining customers

that we've had for twenty plus years.

i

21

1

Q

(By Mr. Gaffney)

Okay.

So you view this to some

degree as a matter oi - A

Retention of customers.

Q

- - retention of customers and you don't honestly

care - - or you didn't honestly care what the effect was on
Wesco as long as it preserved your business, right?
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Q,At the same faciliv that the Wesco
I
2 Paint and Equipment is located?
3
A, Yes.
Q. Okay. And I understand there was a
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20

3- 1
22
23
24
25

purchase of Paint and Equipment Supply by Wesco, but
basically some of these questions --there's a reason
to keep these various entities sorted out
When had you first been employed Paint
and Equipment Supply?
A. June of 2M2.
Q. And what was your position when you were
employed in June of '021
A. Sales manager.
Q. Did you have a supewisor at that point?
A. Yes.
Q. And do you recall who that would was?
A. David Giucci.
Q. Okay. He was also the owner of the
business?
A. Yes.
Q. And he's located in Washington state?
A. Yes.
Q. All right, Did you report directly to
Mr. Giucci?
A. Yes.

1 and Equipment Supply had existing stores in
2 Pocatello, Idaho Falls, and Twin Falls?
3
A. Yes.
Q. All right. Did you take over the job
4
5 from somebody else?
6
A, Yes.
Q. And do you recall who that was?
7
8
A. Gill Shaw.
Q. Do you know what happened to Mr. Shaw?
9
10
A. We moved back to Washington.
Q. Now, at some point did your position
II
12 with Paint and Equipment Supply change?
13
A. No.
Q. So from June of '02 up until, Iguess it
14
15 would be August 1of '05, when Wesco took over
I 6 owership, you were always the sales manager for
17 Paint and Equipment Supply?
18
A, Yes.
Q. And I assume, based upon what you've
19
20 told me, that you were responsible for the three
21 stores in Pocatello, Idaho Falls, and Twin Falls?
22
A. Yes.
Q. All right. Do you recall how you were
23
24 paid, compensated, by Paint and Equipment Supply?
25
A. Salary.

2 were there any other -- Iknow there were other
3 personnel that worked at Paint and Equipment Supply.

Q. What about benefits, health insurance?

5

8

A. Health insurance; they paid part.

Q. Was that also through Blue Cross, or was
7 it a different carrier?
A. Yes, Blue Cross.
Q. Were there any retirement programs with
10 Paint and Equipment Supply that you could participate

Q. Okay. And who was under you at that

Q. What kind of program?

Q. Whatever that was, was that a 401(k)

A, Idaho Falls was, at that time,
17 Craig Russum, and -- he worked for so little time

Q. All right. Did you actually participate

A. Twin Falls: Travis Dayley, Jeff Peck,
25 sales manager for
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Q. Did you have any communications with any
3
4 of the owners of Wesco before the sale from Paint and
5 Equipment to Wesco?

Q. Okay. Because they would have been a
5 different region or market?
Q. Ail right. Did you know they were
8 basically involved in the same business that Paint
9 and Equipment Supply was involved in, just in

Q. Okay. Who have you had conversations

Q. Did Mr. Howe, when he was here, make any

A. Roger Howe and Lloyd white.
12
Q. Did they actually come to ldaho to take
13
14 a look at the facilities?
Q. Okay. Do you recall when that was?
Q. Did the fax say that they would be

Q. Were there any threats made with regard
20 to laying off staff or anything like that?
Q. Okay. Did they contact you before they
Q. And after you talked to Mr. Howe up in
3 ldaho Falls, it's your understanding that he went

1 a look at the inventory, things of that nature?

Q. All right. How long were they here for?
4 Was that here in Pocatello?
A. I met Roger in Idaho Falls.
5
Q. Okay. Where did you meet Lloyd?
6

Q. When was the next one?

5

A. August 8th, in Seattle.
Q. Anybody else from the three Idaho

Q. Okay. So just Roger came down?
Q. Okay. Were you present with him at any
11 of the stores other than ldaho Falls?

Q. At that time did your title change at
14 all? Were you the sales manager? Imean, that's

Q. Okay. Now, how long was he at the
13
14 Idaho Falls store?
15
A. Approximately 20 minutes.
Q. And what did he do while he was there?

16

A. They never told me that.
Q. Okay. There wasn't any suggestion that

A, Introduced himself as to who he was and
8 chatted a bit. And we were inventorying, so he
9 didn't stay long and left ldaho Falls, headed to

Q. Okay. So Wesco flew you out to Seattle.
22 Do you recall what the purpose of that meeting was?

Q. Were you at all familiar with Wesco

A. To look over their operation and meet
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1 with the Washington operations?

1 that point about laying off employees, downsizing,

2 anfihing like that?
13
A. NO.
Q. Were there any threats made or any
1 4
5 compliments given or promises that we're going to, I
6 don't know, give you a promotion or anything like
7 that, or was it just pretrrgr much we just want you to
8 keep operations prefty much the same as they have
9 been?
A. Pretty much as it was running now.
10
Q. Okay. Was there any discussion of your
11
12 compensation at that meeting?
13
A. No.
Q. Were there any threats of reducing any
14
15 of your compensation as part of this transition?
A. No.
16
Q. What was the general attitude of
17
18 Mr. Howe tor wards you? Was it friendly? Was it
19 businesslike, professional? Or was it -A. It was friendly, businesslike.
20
Q. Okay. The same with regard to
21
22 Mr. White?
23
A. Yes.
Q. Okay. How long were you in Seattle?
24
A. I arrived in Seattle approximately
25

Q. Other than new monitors -- where were
4 these new monitors being discussed; for all of the

A. I was never told that; just that we
7 would be getting them.
Q. Okay. Any other changes to the
9 financial reporting or financial system that they had
10 in place for invoicing sales, things like that, or
31 did that pretty much all stay the same?
12
A. It stayed the same.
Q. All right. Was there any discussion in
14 changing suppliers or was that to stay the same?
A. Yeah, there was discussion.
Q. What other suppliers besides the big
17 three that you told me about before?
A. They didn't discuss suppliers. They
18
19 discussed who they weren't going to do business with.
Q. Okay. And who was that?
A. Automotive Paint Warehouse.
Q. Okay. So they were going to terminate
23 whatever relationship Giucci had had before with
24 Mr. Ernest and Mr. Davis?

Q. Okay. Did they tell you why?

2

5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23

Q. Okay. When you say you were brought up
there to at least look at their operation there, was
there something specific that they had in mind or was
it just to familiarize yourself with the company, so
to speak?

A. Yes.
Q. Okay. Were there any changes at the
time Wesco became owner of Paint and Equipment in
terms of how you were to report sales and things like
that?

A. No.
Q. Were there any changes in the computer
system prior to your leaving Wesco, from the time
they took over the business until you left?

A. Because they were shipping it out of

Q. Okay. And that's something they already
9 had in place, Iassume, before they even bought the
10 Idaho stores, that capability?
A. I don't know.
13
14
15
16
17

-

Q. When they talked about terminating I
don't want to say terminating, but ceasing to use
Automotive Paint as a supplier, was there anything
said in terms of we're doing this for anything other
than business purposes? that this is personal? that
we don't like these guys? anything like that?

A. No.
Q. Had they discussed any kind of changes
with you?

A. Yes.

Q. Okay. Did you get the impression that
20 Mr. Howe or Mr. White even knew the owners of
21 Automotive Paint?

Q. What kind of changes?

A. I don't know.

A. New monitors for the counters.

Q. Okay. So you don't have any idea if

www,tandtreporting.com

T&T REPORTING
4713

(208) 529-549 1

2

4 here. You said you had a conversation with
5 Holley Ernest about this. Well, let's go back to
6 that conversation. What else did you talk about?

A. I mentioned that I was concerned about
7 it because of the service that we had locally, that
8 it wouldaffect your delivery times.
Q. And what was their response to that?
11
12
13
I4
15
16

Q. Okay. You didn't express concern or you
9 weren't upset in any way that the business
10 relationshipwith Automotive Paint was going to cease
I 1 since that was a fairly long-term relationship?

A. There wasn't a need to do business with
them because they were a distributor themselves and
they didn't have any reason to do business with them
and they didn't -- they weren't going to so.
Q. All right, Did you have any discussions

Q. That personally didn't bother you one

with Holley Ernest after Wesco took over about the
fact that Wesco wasn't going to use Automotive Paint

Q. But you did express concerns about being
17 able to timely supply local businesses here, local
18 body shops, to Wesco?
Q. Okay. You tendered your resignation.
21 Let's go ahead and mark this.
(Exhibit *-001 marked.)
Q. BY MR. GAFFNEY: Okay. Could you

Q. Okay. When was your first discussion
23 with Mr. Ernest?

PAGE 74
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Q. Did you call anybody else in response to
3 this fax to give them that information?

A. Not that I remember.
Q. Okay. Why would you call Ernest
6 rather -- or why would you call only him with this

Just let him finish, please.
MR. GAFFNEY: Sorry.
THE WITNESS: I just felt like he needed to
Q. BY MR. GAFFNEY: Were you and Mr. Ernest
14 friends on some level?
A. Only because of our relationship in the
15
Q. How about Mr. Davis?

MR. DUNN: The same?
THE WITNESS: Yes.
MR. DUNN: Okay.
Q. BY MR. GAFFNEY: You didn't contact any
23 local body shops telling them that Paint and
24 Equipment had been sold?

I
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A. Probably that day.
Q. Okay. Well, that's what I'm getting at

PAGE 76

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
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25
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Q. To?

A. Wesco.
Q. Okay. And it's dated August 18th, 2005,
right?

A. August 19th.
Q. What, am I misreading -A, I'm sorry.
Q. Oh, the date on the letter is the 18th,
right, on the top?

A. I see that, yes.
Q. Okay. You're saying that the effective
date of the resignation would be the next day,
correct?

A. Yes.
Q. Okay. It's addressed to White, Howe,
and Lindsey. The first question I have is: Wesco
received identical versions of this letter from a
number of employees on the same date. First of all,
do you know who drafted what I'm going to call this
template regulation letter?

MR. DUNN: I'll object to the
characterization.
But you can answer if you know who
drafted that letter.
THE WITNESS: Mike Cook.
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13

employed in the Twin Falls office about resigning?
Q. Okay. Did you have any input into the
Q. Who did you talk to?

7

A. Jeff and Travis.
Q. Okay. Did you talk to them together or
Q. And when did your conversation with

Q. Why would he have prepared a resignation
14
15 letter for you if you didn't have any input or direct

A. I was going to write my own. And he had
17
18 done this and said if I wanted to use the same format
19 that I could, and I decided to.
Q. Do you know like I said, I've got a

-

Do you know, did Mr. Cook contact all of

II Travis Dayley take place?
A, I believe Thursday the 18th.
12
13
Q. Okay. And when did your conversation
14 with Jeff Peck take place?
A. I believe it was fhe next day.
15
Q. Okay. What was said between you and
17 Mr. Dayley in that conversation on I guess it
18 would have been the 18th, the same day?

-

Q. Okay. What was said?

A. He had been contacted about going to
22 work for Paint and Spray and told me about that he
23 decided he was going to.
Q. Did he say who had contacted him?

rnuh v u

Q. And I'm sorry. I didn't hear the

--

Q. Ididn't hear the answer to the previous

8
9

10
11
12

Q. All right, What discussions did you
have with your various employees? And I don't
necessarily want to go through them one by one by
one, but obviously when pretty much, actually,
everybody in the company resigns on the same day
using the same letter, Iwould assume that there had

14 employees about resigning from Wesco before this
15 decision was -- or before the letter was actually

MR. DUNN: Who contacted Q. BY MR. GAFFNEY: It was: Who contacted

11 him from Automotive Paint -- do you go by Paint and
12 Spray rather than Automotive Paint? The reason I'm

Q. Did he say who contacted him from
17 Automotive Paint?
Q. Who was that?
Q. When you talked to Mr. Peck about
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1 people that you tatked to that resigned or quit from

2 Wesco Paint and Spray that have -- that you know were
3 contacted by Holley Ernest in advance of tendering
4 their resignation on or about the 18th of August of
5 '05,
A. I mentioned Jeff and Travis,
6
7 Jenny Hancock, Hugh, and Mike.
Q. All right, Hugh Barkdull?
8
9
A. Yes.
Q. Okay. And Mike Cook?
10
I1
A. Yes.
Q. Would most of these people be
12
13 considered, for lack of a better tern, salespeople
14 rather than delivery people, things of that nature?
15
A. Yes.
i2. Okay. And so it's your understanding
16
17 that Dayley, Peck, Hugh Barkdull, Cook, and Hancock
18 had been contacted by Holley Ernest prior to
19 tendering their resignations about going to work for
20 Automotive Paint?
!1
A. Yes.
Q. Okay. Now, in this letter, Exhibit
M
!3 No. 5001, which you sent to Wesco, in the third
!4 paragraph down, it says, I've recently accepted
?5 another position and must inform you effective

Q. All right. Now, who owns that building;
Q. When did you actually physically -- you,
6 personally -- start working out of that facility?

Q. So apparently arrangements had been
11 made -was the 18th a Friday?
MR. DUNN: The 19th.
Q. BY MR. GAFFNEY: I'm sorry. The 19th' a
Q. So arrangements had been made by
17 Mr. Ernest or some representative with Automotive
18 Paint to achrally have stores rented and ready to go
19 the following Monday?
Q. And I assume that all of the people who

Q. Okay. When is the last day that you
PAGE 8 4

P

2 Group. My assumption is, that at the time that you
3 signed the letter, that you had already accepted a
4 job with Automotive Paint?

Q. Were you there the entire day?
A. Pardon me?

Q. Well, then who did you accept the

A. Well, I had made up the mind that I was
9 going to accept the position.

Q. Okay. Did you personally, on that day
9 or any other day, remove any of the computers from

Q. Okay. So you had been offered a
Q. Did you personally remove any computers

Q. Is it your understanding that everybody
14 that you just listed had also been offered a
15 position, prior to tendering their resignation, with
16 Automotive Paint?
Q. Okay. Now, Automotive Paint at that
19 point in time didn't have any stores here in
20 Pocatello or in Twin or in Idaho Falls, cormct?
Q. So where and when were you to report to
23 work on this new position?

www.tandtreporting.com

Q. Did you personally remove any files from
15
16 any of the three stores at any time?

18

Q. All right. Did you instruct anybody to

Q. Did you instruct anybody to remove any
22 files from any of the Wesco stores?
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1 the Wesco stores at any time?
2
A. No.
Q. Were you aware that there were
3
4 significant deletions and corruption of the Wesco
5 dabbases?
6
A. No.
Q. All right. 1 assume that everybody that
7
8 resigned from Wesco and subsequently went to work for
9 Automotive Paint would have had access to the
10 in-store computew at Wesco, right?
II
A. Yes.
Q. Were any Automotive Paint Warehouse
12
13 employees present in the Pocatello Wesco store during
14 the week which would have ended August 19th that you
15 recall?
16
A. No.
Q. Did you ever have any discussions with
17
18 Mike Cook about removing any computer hardware from
19 any of the stores, the Wesco stores?
20
A. No.
Q. Did you ever have any discussions with
!I
!2 Mike Cook about removing any file material from any
!3 of the three Wesco stores?
!4
A. No.
Q. Did you ever have any discussions with
!5

Q. All right. Why was it then necessary
3 for you to, as you say in the second paragraph, act
4 very quickly to accept another position? What was

A. Because of the offer that I had been
7 made and the decision I had to make.
Q. By Mr. Ernest?
Q. Did he give a deadline?
A. He told me when he wanted me to be at
Q. And when did he contact you about being
rk the following Monday?
. I guess it was just assume to be at work
16 on Monday. I don't know that he had a specific date.
Q. When did you first talk to Holley Ernest
17

ith him, and he told me
aho and would I be
Q. So that was a face-to-face meeting?

Q. Did that take place in Pocatello?
Q. Where was that?

Q. Did any of the owners of Wesco contact
4
5 you after you --did you fax this letter of
6 resignation to them?
A. It was faxed, but I didn't do it

A. Tremonton, Utah.
6

Q. So did you meet him down there?
Q. Who else was present at that meeting?

Q. After the letter was faxed to the owners
10 of Wesco, did any of them contact you?

13
14

15
16

Q. It says in the first paragraph of
Exhibit *-001, the second half of the sentence, I
have been faced with a very difficult decision about
my current role and placement in the Wesco Group.
What was the decision you had to make about your

Q. You know that he didn't or you don't
14 know if he had that kind of meeting, for example,
15 with Cook or Hancock?
A. Oh, he had a meeting later on.
16
Q. With each one of those people?
Q. And was that before the 18th of August?
Let me kind of cut through this. Did he
21 come up here and meet with all of these various

www.tandtreporting.com

TfiT REPORTING

474

(208) 529-5491

SHEET 2 3

PAGE 89

1
A. Various loca~ons.
Q. Did any of those meetings take place in
2
3 Wesco stores?
4
A. No.
Q. When you had this meeting with
5
6 Mr. Ernest on August Ilth, and Mr. Davis, I guess,
7 down in Tremonton, did you have lunch or something
8 like that?
A, We met early for breakfast.
9
Q. Okay. Were you offered a job at that
10
11 point?
12
A. Yes.
Q. And Mr. Ernest or Mr. Davis, one of the
13
14 two or both, told you that they were going to open
15 stores in these three locations: Twin, Idaho Falls,
16 and Pocatello?
17
A. Yes.
Q. Did they tell you that they had already
18
19 leased facilities?
A. No.
20
Q. Do you know when they actually e x w t e d
21
22 their leases?
A. No.
23
Q.
How long did this meeting down in
24
25 Tremonton last?
PAGE 90

A. I don't know; I'm going to guess an

PAGE 91

I here in Idaho, are they operating in the black or in
Q. You're the general manager; you should
5 probably know that.
A. I don't know. I don't know the numbers.

4

10

Q. How many customers of Paint and
11 Equipment Supply or customers of Wesco are now
12 customers of Automotive Paint in any of the three

A. I don't know how to answer that. I
15 don't know how many. I mean, we have some, but Q. Well, how many have started doing
17 business with you're running under what name?
A. Painted and Spray Supply.
18
Q. How many Paint and Spray Supply
19
20 customers -- for example, let's take Dan's Collision;
21 is that company now doing business with Paint and

-

24

Q. Okay. So they switched?

PAGE 92
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Q. All right. Have you attempted to get

2 that business?
3

Q. Specifically what was the offer made to

5

A. To go to work for them if I was

Q. What was the job going to be?
A. As the general manager.
Q. What was discussed with regard to your
10 current employment with Wesco?
A. Nothing. I mean, they knew I worked for
11

A. Some of it, yes.
Q. What customers that were doing business
5 with Paint and Equipment Supply are now doing
6 business with Paint and Spray Supply? Give me some

8

Q. Okay. Were there any salary

Q. So they just said we'll pay you X number
16
17 of dollars, and you said that's fine?
A. It wasn't e w n discussed.
Q. Was there any discussion at that point
19

A. J&J Auto Body, Premier Auto Body,
10
II Harry's Body Repair, Prestige Auto Body, Prestige
12 Annex, Dan's Truck Repair, Blackfoot Motor Supply,
13 Bower Collision, Powell's Body Shop, Anderson Auto
14 Body, Burdette Auto Body, Harris Collision, Buzz's
15 Auto Body, West Motor.
MR. DUNN: Mike, and he can continue

MR. GAFFNEY: Okay. Well I just want to get
MR. DUNN: - Paint and Spray Supply.
Q. BY MR. GAFFNEY: What about up in

,
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MR. DUNN: It's easiest for me if I say
3 P and E or P and S, Paint and Equipment or Faint and
4 Spray. Those are the easiest way to refer to them.
THE WITNESS: Yeah.
Q. BY MR. GAFFNEY: What companies are now
st some of the major players up in

L

Q. Did you mix any custom paints for
6 various body shops?
7
A. On occasion, yes.
Q. All right. Iassume that that
9 information would have been retained in some format
10 in Paint and Equipment Supply related to that
11 customer order?
A. I don't know that.
Q. Okay. Since you left Wesco's
14 employment, have you discussed Wesco or Paint and
15 Equipment Supply with any of the customers that you
16 just listed in Pocatello, ldaho Falls, or Twin Falls?
A. Discussed?

Q. Okay. All of these that you've listed
20 in Pocatello, were all of those Paint and Equipment
21 Supply customers at one point?
Q. Have you made any comments to the effect
23 that the sale in some fashion would adversely affect
24 their ability to provide products or services to any

Q. Were they all customers at the time you
24 left Wesco Paint and Equipment?
mbn r r

L 6xUY

Q. Okay. In Idaho Falls, were all of the
4 companies that you listed as new customers for Paint
5 and Spray Supply then customers of Paint and
6 Equipment Supply at the time you left?

., V

3 to the owners of Wesco that you feel this was unfair

4 or underhanded or in some way a bad business practice
5 for them to simpiy just buy this company out from
6 underneath Paint and Equipment Supply?

Q. And with regard to Twin Falls, were all
9 of the customers that you listed who are now Paint

Q. Okay. These various body shops, did

Q. Comparing or saying we're superior in

A. I'm sorry. I didn't understand that.

Q. Do you have a personal computer?

Q. Would they provide you with --well, let
19 me try to break this question down, and let's take
20 one company. For example, let's take Dan's
21 Collision. Would Dan's Collision, for example, when
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Q. Okay. This is your personal. Did you
4 have a company e-mail address?
5
Q. Now, you were asked to bring some cell
6 phone records, as I recall.
MR. DUNN: I don't know if they've copied

5

A. No. I'm sorry.
Q. Ifsomebody wanted to send you an e-mail
7 related to work, there was no business e-mail address
8 they could contact you at?
MR. DUNN: I know it's hard to imagine that

THE WITNESS: It is to me.
Q. BY MR. GAFFNEY: Did you receive

16 reimburse me up to $100.
Q. $500 per month?
Q. Let's just go ahead and mark this and
20 have you identify it.
(Exhibit "-002 marked.)
Q. BY MR. GAFFNEY: I'm going to show you
23 Exhibit No. *-002 and have you identify it.
A. Yes, this is my August cell phone bill.
24

-

0

MR. GAFFNEY: Go ahead.
PAGE 1 0 0 -,-.-
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1 certain information has been taken out of that; i.e.,
2 your wife's phone, a portion of that?
3
A. Yes.
Q. And your number is, what, 251-5130?
4
A. It was at that time, yes.
5
Q. Okay. Is this account no longer active
6
7 or did you just change your phone number?
8
A. Ichanged phone numbers.
Q. What's your current number?
9
10
A. (208) 251-6632.
Q. Why was that change made? Was that
11
12 pursuant to the court's order?
13
A. Yes.
Q. Okay. When you worked at Paint and
14
15 Equipment Supply and then even after Wesco purchased
16 it, did you have an e-mail address in the company
17 that you used for e-mails?
18
A. For which company?
Q. Well, did you use e-mail?
19
A. I had an e-mail address.
20
Q. Okay. Do you know what it was?
21
22
A. Barkdullb@aol.com.
Q. Okay. Slow down; barkdull -23
24
A. -- b@aol.com.
Q. And that was the address that you were
25
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EXAMINATION
BY MR. DUNN:
Q. I had actually three questions,
Mr. Barkdull.
Did you ever sign any kind of employment
contract for a period of term that had conditions of
whether you could leave or anything like that with
Paint and Equipment prior to Wesco's purchase?
A. No.
Q. Did you ever sign any kind of contract
like that with Wesco?
A. No.
Q. Did you take any piece of paper of any
kind from Wesco the day that you resigned your
position there?
A. No.
Q. Any kind business document of any kind?
A. No.
Q. Did you give any instructions to any of
the employees who resigned from Wesco and went to
Paint Spray and Supply as to whether they should or
should not take any kind of business documents,
computer records, or anything like that from the
Wesco stores?
A. Yes.
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Brady E. BarkduIl
13453 N.Billy h e
PocatelIo, Id. 83202
August 18,2005
Lloyd White, Roger Howe, John Lindsey
S.tock%olwOwn~s
Wtmx AutoBody Supply
21601 6
6
'
W
.
Mountlake Tetrace, WA 98043

Dear Wesco Group:

AAer meful comideratian towards wbat rhe htsmmay hold for myseIf as part of tfre
Wesco Group, I have been faced with a very difficult W o n about my current role and
placement in the Wesco Eaup.

h d with the recent unexpected and vay haste fW1 switch over of ownoship from the
Paint & Equipment goup to the Wesco Group, 1feel I must act quiddy to a very recent
offct to work with a different organization.
As a result, I've recently accepted another position and must inform you that efFective
August 19,2005, I will be resigning horn the Wesco Group.

I hope you can mderstavld my decision and my haste to leave the Wesco Group.

Sincerely,

Brady Barkdull
Regional Manager

1Exhibit
No.11
-

I I N THE

DISTRICT COURT OF THE SEVENTH JUDICIAL DISTRICT OF

THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

Wesco Autobody Supply, Inc., a
Washington corporation,
Plaintiff,

)

1

Case No.
CV-05-3527 OC

VS.

1

Holley Ernest individually,
Automotive Paint Warehouse, et
al.,

1
)
I

Defendants,

DEPOSITION OF HUGH BARKDULL
Thursday, October 6 , 2 0 0 5 , 1 1 : 5 0 a . m .
Pocatel 1o , Idaho

1REPORTED
BY:
Daniel E. Williams,
RPR, CSR

EXHIBIT

COPY
PREPARED
FOR:
Mr. Gaffney

POSTOFFICE
BOX5 1020
IDAHO
FALLS,
IDAHO
83405
208.529.5491 * FAX 208.529.5496 1.800.529.5491
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1 ordinarily go to lunch.
MR. GAFFFNEY: Now I lost my train of

MR. DUNN: Okay.

3
HUGH BARKDULL,
4 produwd as a witness at tho instance of the
5 plaintiff, having been first duly sworn, was examined
6 and testified as follows:

7
8
EMMINATION
9 BY MR. GAFFNEY:
Q. Could you state your name?
10
II
A. Hugh Barkdull,
Q. Mr. Barkdull, have you ever been deposed
12
13 before?
14
A. No.
Q. All right My name is Mike Gaffney. I
15
16 represent Wesco -- Paint and Equipment Supply is
17 their local name here, I believe -- in a lawsuit
18 that's been filed against you and a bunch of other
19 people related to your employment with Wesco.
There's a couple of things that will
20
21 help. First of all, let me finish my question a&
22 1'11 let you finish your answer, so we're not talking
23 over each other, because it's difficult for the court
24 reporter to record two people talking at once.
25
You need to answer my questions audibly
,--

A. Paint and Spray.
Q. And what's your position with Paint and
A. I'm outside sales.
Q. And where is the physical location of
19 your employment?
A. It's on Garrett Way, 2518 Garrett Way.
Q. That's close enough.
A. Close enough?
ur first date of employment
21st of August, I believe.
PAGE 8

1 with yeses or noes rather than grunts and moans and
2 uh-huhs and eye rolling and nods of the head and so
3 on, because those don't come out on the transcript.
If you want to take a break, let me
5 know, and we can take a break. If there's a question
6 pending, I'll ask you to give me an answer before we
7 take the break. All right?

14
17
18

Q. Do you know who did?
A. I believe Mike Cook did.
Q. All right. Did you direct him to
17 prepare Exhibit No. *-0011
A. I asked him to, yes.
Q. All right. Did you come up with the
20 language in Exhibit No. *-001?
Q. All right. You indicated that you began
23 employment with Paint and Spray August 21st of '05.
24 And I'm not terribly concerned about the exact date,

Q. BY MR. GAFFNEY: Sorry for the
3 interruption. Lawyers are always worried about

-

Q. Let's go ahead and have this marked.
(Exhibit *-001 marked.)
Q. BY MR. GAFFMEY: Could you identify
4 Deposition Exhibit No. *-001, please.

Q. BY MR. GAFFNEY: From you to whom?
A. To Wesco.

MR. DUNN: Before we begin, in terms of
timing, we've got Mike scheduled at 1:OO; 1 didn't
know if you wanted to take a lunch break or how you
wanted to proceed.
MR. GAFFNEY: Why don't we finish this one,
which I doubt will take anywhere near the last one.
MR. DUNN: No, I don't think so.
MR. GAFFNEY: I've got a feeling the only
ones today that will probably take significant time
are Brady and Mr. Cook.
MR. DUNN: I agree with that.
MR. GAFFNEY: So let's just finish this one.

www.tandtreporting.corn

MR. GAFFNEY: All right.
MR. DUNN: Sorry.
Q. BY MR. GAFFNEY: Where do you reside,
A. At 211 Canyon Drive, Pocafello.
Q. All right. Are you employed?

PAGE 6

10
11
12

MR. DUNN: Sorry. You asked him his name, I
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1 shops in the area that I was responsible for and made

5
6

7
8
9

10
I1
12
13
14
15
16
17
18
19
20
21
22
23

3 needed, if I need to help with anything; you know,
4 pretty much, in general, I sold goods to them.
Q. All right. So I assume Brady Industrial
6 Supply was selling to various body shops in the
7 Pocatello area?

A. From Friday to Saturday?
Q. Correct.
A. I believe I was employed Saturday, yes.
Q. Okay. So whatever date that is?
A. Yeah.
Q. All right. Before working for Wesco
Paint and Equipment who did you work for?
A. For Paint and Equipment Supply out of
Yakima, Washington.
Q. All right. Did you know David Giucci at
all?
A. Yes.
Q. Iassume you had met him in the past?
A. Very much so, yes.
Q. Okay. Before you worked for Paint and
Equipment Supply who did you work for?
A. Brady's.
Q. Okay. What was the full name of that
business; do you remember?
A. I can't remember; it's been so long.

Q. Did it supply people outside of

Q. All right.

A. The farthest -- well, I went to

Q. All right. Did Brady Industrial Supply
Q. What other kinds of companies?

A. Oh, we sold to Simplot, FMC, Driscoll

Q. So did that company sell automotive

Q. Was your brother the sole owner of that

A. No. He had -- I believe he had -- we#,
6 you'd have to go back, because he was a paRner with
7 a couple of other people that he bought out later on,
8 and I believe his wife was even considered a partner.
Q. Okay. What was your job with Brady -A. Outside sales.
Q. -- Industrial Supply?
You just broke the first rule.
A. I'm getting ahead of myself.
Q. It's natural, but we'll keep reminding
Q. Okay. Now I forgot what the question

MR. DUNN: What was his position?
Q. BY PAR. GAFFNEY: What was your position

How far did its sales region

MR. DUNN: What company? Brady's?
Q. BY MR. GAFFNN: Brady's?
Q. But that was just part of that business,

Q. All right. Now, my assumption is, as
12 part of that business, you developed certain contacts
13 with body shops locally or within your sales region,
14 whatever that is?
Q. All right. Now, when you went to work
17 for Paint and Equipment Supply was that a buyout
18 situation of a prior business when that business
19 started up; do you remember?
A. I don't understand. You mean when Paint

A. Outside sales.
Q. Okay. Could you define for me what the
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that didn't change in any respect, did it?

Q. All right. Now, it's my understanding,
4 at least talking to your brother, that there was
5 going to be a change in the warehouse supplier for
6 Wesco. Was that your understanding?

Q. Okay. And you pretty much continued on
5 with the same job?
Q. All right, The product that you were
8 selling, did that change at that point?

Q. Tell me what information you had

Q. Okay. APW being?
A. Auto Paint Warehouse.
Q. Okay. And that's a company out of

Q. What other kind of -A. Oh, paint booths. We sold a lot of

18 sold a little bit of that.
Q. Okay. Did the customer base for Paint

Q. All right. And they had been

A. Yes, there was others.
Q. Okay. Was that the exclusive supplier

A. Yeah, I believe it did a little bit.

2 stuff to like Simplot and FMC or whoever?
A. Yes. I really didn't handle the
4 industrial end on anything like that.
Q. Okay. So you've been pretty much in

Q. All right. As doing outside sales for
4 local body shops and things of that nature, did you
5 have any involvement with actually ordering product
6 from -- I'll call it APW --your supplier in

Q. And has that been pretty much confined
Q. Okay. Did Paint and Equipment Supply
10 have, to your knowledge, any formal contract for
11 supplying warehouse goods with APW?
A. A formal contract? I couldn't tell you;

Q. Things other than paint?
Q. What kind of products?

Q. Like bulk price arrangements, things of

0 with Paint and Equipment Supply up to when it was
Q. --what your function was?
You weren't strictly a middleman?
A. I guess I don't understand the question.

Q. Now, when the business was sold to Wesco
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Hugh Barkdull
2 11 Canyon Dr.
Pocattllo, Id. 83204
August 18,2005
Lloyd White, Roger Howe, John Lindsey
Stackholders/OWgers
Wesco AutaBody Supply
21601 66'W.
Mountlake Terrace, WA 98043
Dear Wmco Group:
After decades of service and hard work in the s m m career, for which I love and could not
imagine doirlg anything dsa I have come to ad important decision to what is important to
myself, and I feel at the cment time the Wmco &oup can not offw what is important to

me.
With the ourrent and abrupt change fiom Paint & Equipment to Wesco,
I feeX that I must act and act quickly to pursue a ourrent offer in a different organization.
As a resuIt, I've recently accepted another pasition and must inform you that eEective
Augwt 19,2005, I will be resigning firom the Wesco Group.

I hope you can understand my decision and my haste to leave the Wesca Group.
Sincerely,

N;.

Hugh Barkdull

1

I N THE DISTRICT COURT OF THE SEVENTH JUDICIAL D I S T R I C T OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

Wesco Autobody Supply, Inc., a
Washington corporation,
1

Plaintiff,
VS.

Case No.
1
CV-05-3527 OC
1
)

Holley Ernest individually,
Automotive Paint Warehouse, et
al.,
Defendants.

DEPOSITION OF MICHAEL COOK
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u worked up from delivery to

A Bradley fig
2 technician.
Q. Was that in the Army?
3
4
A. Yes.
Q. What type of civilian correspondence
5
6 education courses have you taken?
A. Desktop Publishing and computer repair.
7
Q. All right. Were those associated with
8
9 any job?
A. No. I was actually in high school when
10
11 I did those - or completed those.
Q. All right. When were you first employed
12
13 at Paint and Equipment Supply?
A. It was around April of 1998.
14
Q. And what was your job role at that time?
15
A. Delivery.
16
Q. And at some point you became manager of
17
18 the Pocatello store; is that right?
19
A. Yes.
Q. Okay. I should recall this from
20
21 Brady Barkdull's dep
22 Brady Industrial prio
23 Supply24
A. No.
Q. purchasing okay.
25

-

YHWD

Q. All right. When you worked at Paint and
5 Equipment Supply, was it always at the same location?
6 What I mean by that is, I think the physical address
7 is 3400 Highway 30 West?
Q. And you always worked at that location?

12
13
14
15
16
18
19
20

23

-

Q. Okay. Did the facility change in any
significant way from the time you went to work until
when Paint and Equipment Supply sold it to Wesco? any
remodelingor anything like that?
A. The last two years before that, my crew
and I repainted the whole store.
Q. All right. Was there any technological
upgrading of the store between the time you started
until Wesco purchased the business?
A. Yes. Paint Equipment upgraded to DSL
Q. And when was that?
A. About two or three months prior to the
Q. Okay. So up until that time, were you

LU

2 company - there was a purchase. And I don't know; I
3 assume you're somewhat familiar with the history of

Q. You had no Internet at all or Q. Okay. So about two months prior to the
6 sale to Wesco -which would have been sometime in
7 what June of '05?

Q. But you've always worked for the company
9 as Paint and Equipment Supply?
Q. All right. Do you recall who hired you

12
13
15

Q. Is he still with the company?
Q. All right. How long was it until you
18 became manager of the store?

18

Q. Okay. Did you hold any other jobs from
21 the time you were in delivery until you became the

www.tandtreporting.com
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Q. What was the purpose behind going to the
DSL Internet connection?
A. To get away from the frame relay system.
Q. So at all times while you were an
employee of Wesco
MR. DUNN: Wesco or Paint and Equipment.
Q. BY MR. GAFFNEY: Wesco Paint and
Equipment here in Pocatello, which was - I know it's

-

Q. A few days. But for that entire period
of time Wesco Paint and Equipment Supply was using
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2

2 come down and do it.
Q. Actually came to your facility?
3
4
A. Yes.
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19

@pR

E$$$f

Q. Okay. Who provided you with that

A. I had bought that myself.
Q. Okay. Now, when you would bring that
6 laptop into Paint and Equipment Supply to use in your
7 job, was that laptop connected into this intranet in

4

Q. All right. Do you know what that
person's name was?
A. I don't.
Q. Do you know if that person migrated any
information off your old system onto the new Windows
system; for example, customer lists, history of
transactions with for example, let's use
Automotive Paint Warehouse, stuff like that, was that
data migrated into the new computers?
A As they worked -- they're actually a
dumb terminal, and they hooked directly to the
servers in Washington, so all of the information
stayed in one place.
Q. Okay. When this upgrade took place in
Pocatello in the early I guess it would be the

-

--

Q. Okay. Did you replace it with a new

21 you provided at the store?
A. They sent us three.
22
Q. And then it's my understandingyou also
23

nnPv

rmufr

A. I don't actually. That one was a Dell.
Q. What happened to that computer?
A. Shortly after we upgraded our computers
18
19 at Paint and Equipment I did not need it anymore, so
16

1 0
10

Q. Did those stay the same throughout your

Q. All right. Let's have this marked.
(Exhibit *-001 marked.)
Q. BY MR. GAFFNEY: I'm going to show you
8 Exhibit No. *-001 to your deposition and have you
9 identify that document.
A. That's my resignation.
Q. All right. Did you prepare the language
12 that went into this letter? Did you generate it?

Q. So this letter, Exhibit *-001, was
8 generated on a home computer or somebody else's
Q. All right. Now, it's apparent from a
12 number of resignation letters that I've got that are
13 essentially identical except for the upper left
14 identificationof the author of the letter and the

Q. Okay. Did you generate this on a Wesco

A. I used it at Paint and Equipment's
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A. There's a few, but I can't recall
exactly their nature. A lot of this was created
3 prior to the Wesco buyout.
Q. Well, Iunderstand that Ijust want to

Q. All right And did you write letters
for anybody else at any other stores?
A. No.
Q. After you did these Wesco letters for
Hugh and Brady Barkdull on the Wesco computer, did
you delete those letters from the system?
A. Yes.
Q. Okay. Before you left Paint and
Equipment Supply, prior to your resignation, did you
delete any other files on the Paint and Equipment
Supply computers in the Pocatello office?
A. Yes.
Q. Okay. What other files were deleted?
A. I deleted my work folder.
Q. Was there a name to that file?
A. I think it was just Work Folder was the
name.
Q. Okay. It wasn't identified at Mike's
Work Folder or Cook Work Folder?
A. Not that I can recall.

A.
Q.
A.
Q.

11
12
13
14

17
18
19
20
21
22
3

One was Adobe Photo Shop.
Okay. What was the other one?
The other one was Microsoft Office.
Okay. Did you uninstall these two

17
19

5

9
10
12
13

Q. What were you using Excel for?
A. Basically to build basic programs to
make my job easier.
Q. Give me an example.
A. Like a phone sheet for customers.
Q. Okay. A phone sheet, would that have
been a list of customer phone numbers?

15

Q. All right. And what did you use the
Word program for?
A. To type documents.
Q. These would have been business-related
documents for Paint Equipment and Supply?
A. Some that and some personal.
Q. All right. What kind of
business-related documents would you generate with

Q. When those were done, then would you
19 save those letters?
Q. And where would they be saved?
A. In that work folder.
Q. Was the work folder separated into

A. I created a sale calculator, all my car

-

A. We threw car shows in the parking lot.
Q. These were local car shows?

A. Mostly writing a letter to a customer.

Q. Okay. What kind of other data had you

www,tandtreporting,corn

Q. Okay. What other kind of data, if any,
you can recall that you kept in an Excel format?
You've got customer phone lists. You said sale
calculations; what were those related to?
A. The sale calculator you would type in
one cell the cost of your product, and it would
automatically calculate that you need to sell it to
make 35'40 percent.
Q. Okay. What would the car show

Q. Okay. And explain that a little more to

Q. Now, what were you using Microsoft
9 Office to do while you were an employee of Paint and
10 Equipment Supply and then Wesco?
A. I used Microsoft Excel and Microsoft

14
15

Q. All right. So whatever data or
information or operating systems that were on that
computer or those computers would have continued on
as Wesco's -they bought the computer system as part
of the transaction, right?
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out of the Word program that you did, was there any
reason why you wouldn't segregate that out into some
customer file rather than just keeping them all
lumped in one file?
A. The letters I wrote were done quite a
while ago, so I cannot recall how they were
separated.
Q. Okay. You indicated that you deleted a
work folder, an Adobe program, and an MS Office
program. Is there anything else you recall deleting
when you left Wesco's employment from -you had a
workstation, Itake it, at your desk?
A. Yes.
Q. All right. Is there anything else you
deleted from your workstation? And Imean from that
computer.
A. From that computer, my music folder.
Q. All right. Anything else?
A. That is all I can recall.
Q. Prior to leaving Wesco's employment, did
you run any data-scrubbing software through the
system?
A. No.
Q. Before you left Wesco, other than what
YAbO

-

-- Wesco's employment?
All right. That's a subpart of a bigger
6 file. Starting right here, we've got a section on
Q.

MR. GAFFNEY: And I'll provide you with
MR. DUNN: You'll a provide a copy to us?
MR. GAFFNEY: Yeah.
EY: -- called lost files,
14 and as you go down there, do any of those files look

Q. Okay. Were these all also kept in your
Q. All right. Let's go all the way over
21 to --just take a look through this and again see if
22 those look like they were files that you were

Q. Okay. Were those also in your work

L O

L-tXUL

L O

Q. That's page 15. And let's run it over
4 to -- it ends on page 16. Again, do these look like
5 familiar files to you?

A. Besides the phone list?
Q. Besides the phone list.
Q. Iwant to show you -and just for the
7 record, this is a Data Bank Services report that we

Q. Okay. So all of what were identified as
8 lost files appear to be files that were kept in your
9 work file at your desk on your computer?

8 had done on one of the hard drives at the Wesco
MR. DUNN: In Pocatello?
MR. GAFFNEY: In Pocatello.
MR. DUNN: And do you know which hard drive?
MR. GAFFNEY: Well, that's what I'm not sure

Q. Okay. And you deleted or attempted to
12 delete all those before you left the employment of

15
16
17
18
19
20
21
22
23

www,tandtreporting.com
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Q. Okay. So that would have been deleted
2 out before you left --

Q. If a letter went to a customer generated

1

2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

7

-

Q. All right. Other than kind of the
structure that Iwent through, which Iknow you
haven't had a chance to look at this in depth, the
files deleted out of your work folder, the Adobe
program and the MS Office program, did you delete or
attempt to delete any other files from your computer;
what I mean is from your computer station before you
left Wesco's employment?
A. Only the ones that I have told you right
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1 Holley Ernest or Tom Davis, were you approached by

1

A. I don't remember.

2

Q. You said there was six pages; how would

3 you transmit that order, by fax?
4
A. Fax.
Q. And when did the delivery come, the
5
6 first delivery?
A, Thursday, the following Thursday.
7
8
9
10
11
12
13
14
15
16

17
18
19
20
21
22
23
24
25

Q. How was the first contact?

Q. All right. Now, did you do another
order the next Monday?
A. Yes.
Q. Do you recall what the fill rate was on
that?
A. That's when we started tracking it, and
it was the 45 percent.
Q. Okay. So the first one you don't have
any idea whether it was complete or not?
A. It wasn't complete, but I couldn't give
you an exact percentage of how complete.
Q. All right, The second order that you
tracked, when did that come in?
A. The next Thursday.
Q. Okay. Was that explained to you by
Mr. Howe that that would be the way the timing worked
on those?
A. No.

Q. Was it on the phone; was it in person?
A. It was - I received a call to ask if I

9 could meet with Wolley.
Q. M e r e did you meet him?
A. At Perkins Restaurant,
Q. Here in Pocatello?
Q. Was there anybody else at that meeting?
Q. Do you know if he met with everybody
19 from the Pocatello office at some point prior to

nnrw

c7

Q. How long did the meeting last? Iguess
3 it was lunch or breakfast or something?
A. About a half an hour.
Q. Okay. And what did he say to you?
A. He told me he was going to open up a
6
7 store in Pocatello.
Q. And do you recall when this meeting was?
A. The Wednesday prior to my resignation;
9
10 it would be the 17th. The 17th) yes.
Q. Up until that point, the 17th of August,

2 Salt Lake on a Monday, when did that typically come

Q. All right. How many conversations do
13 you recall having with this Jeff Barger regarding
14 orders that weren't complete?
Q. How were the orders physically delivered
17 from Wesco? Was it UPS? Was it by freight?
A. It was by a truck, by a Wesco-owned

Q. So it was upon his approaching you that
19 you decided that I'm going to go work for this new
20 startup company in Pocatello?

Q. Okay. So they'd actually send a truck
20
21 around to the stores in Idaho?

Q. You indicated in Exhibit No. *-001 that
23 your short time with the Wesco Group, quote, was not

Q. And after three weeks you determined
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Michael C.Cook II
1425 East Poplar
Pocatello, Id. 83201
August 18,2005

Uoyd White, R o w Howe, John Lindsey
Stockholders/6wners
Wesco AutoBody Supply
21601 6@" W.
Mountla b Terrace, W A 98043
Dear Wesco Group:

My short time with thc Wesco Group was not an anyway bccn a negative experience.
And I regret having to make a diacult annowcement, and in such b.
And ifthm
was a chance X could have given you a better warning, 1 would have.
Wt4 fhe buyout of Paint Equipment by the Wesco &up, my bydty with David
Guissi Q no longer an k m with moving on I W that I ean b m rnywlfsnd
~
caner by
moving aver to a diKerent organization.
As a result, I've recently accepted another position and must Mom you that effective
~ u g u s 19,2005,
t
I will be resigning from the Wesco Group.
>

1hope you can underatand my decision to leave the Wesco Group.

Michael C.Cook II
Maw?@

I N THE DISTRICT COURT OF THE SIXTH JUDICIAL D I S T R I C T OF
THE STATE OF IDAHO, I N AND FOR THE COUNTY OF BANNOCK

Wesco Autobody Supply, Inc., a
Washington corporation,
Plaintiff,

)

Case No.
CV-05-3527 OC

vs.
Holley Ernest individually,
Automotive Paint Warehouse, et
al.,
Defendants.
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A. Okay.
Q. If you need to take a break at any time,
let me know. As long as there's not a question
pending, I have no problem with you taking a break.
1 will ask that you answer the question before we
take the break, all right?
A. Okay.
Q. All right. Are you currently employed?
A. Yes.
Q. Okay. And with whom are you employed?
A. Paint and Spray Supply.
Q. And where is your location of your
employment?
A. 681 East Anderson, Idaho Falls.
Q. How long have you held that job?
A. I believe it's about six weeks now.
Q. All right. What's your position with
Paint and Spray here-in Idaho Falls?
A. I'm th'e manager and outside sales. Q. How many employees do you have direst
supervisory responsibility for?
A. Three.
Q. And who are they?
A. Shelby Thompson.
Q. And is that a man or a woman?

PAGE 5

PAGE 7

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

I

11. 9
120
21
22
23
24
25

changed in any real significant way?
A. No.
Q. So they're basically doing the same
thing for Paint and Spray that they were doing for
Paint and Equipment Supply?
A. Yes.
Q. All right. What about your job role,
has that changed?
A. No.
Q. Okay. When you went to work for Paint
and Spray did you get an increase in pay from your
prior job?
A. No.
Q. All right. Was there a decrease in pay?
A. No.
Q. Iknow you've only been there for about
a month and a half. Have you since gotten any
raises?
A,. No.
4. You tell me, going back to your
employment with Paint and Equipment Supply, when you
first went to work for that company?
A. When was it?
Q. Right.
A. October of '99.

,
,
PAGE 8

A. Head counter.
Q. Okay. Who else?
Q. Is that a man or a woman?
Q.
A.
Q.
A.

And what her's job?
She's counterldelivery.
And who's the third?
Amber Garcia.

Q. All right. Since you went to
20 Paint and --you don't have a logo on, so Ican't -MR. DUNN: Some of them had shirts.
THE WITNESS: Paint and Spray.
Q. BY MR. GAFFNEY: - Paint and Spray,
24 have the roles of Kelly McClure and Shelby
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Q. All right Do ybu recall who hired you?
A. Chris Thomas.
Q. And i know this - all these names are
like all-purpose, male-female names.
A. It's a female.
Q. Okay. Was Ms. Thomas working here at
the ldaho Falls store for Paint and -A. No.
Q. Okay. Where was she working?
A. Pocatello.
Q. Okay. What was her job, as you
underst6od it, at the ti-meshe hired ypu?
A, Manager.
Q. Okay. When you say manager, is that of
the Pocatello store or more broad like Mr. Barkdull
ultimately became manager for all, Iguess, sales A. Just Pocatello.
Q. Okay. Let me finish my question. I
know I'm getting a little hyper.
She was just over the Pocatello store?
A. Yes.
Q. Okay. Why would she have done the
hiring for the Idaho Falls store?
A. I worked in Pocatello.
Q. Okay. And how long was that?
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would call, an intranet network. In other words, you

3 it from paint reps, an
4 there on the grapevi
Q. One of the I think it may have been
6 Brady yesterday indicated that David Giucci had
7 actually come to Idaho and had talked to one of the
8 customers. And l don't recall -MR. DUNN: Dan's Collision.
Q. BY MR. GAFFNEY: It was Dan's

--

Q. -- how you understood it worked?
A. That's how I understood it, yes.
Q. Okay. Then was there a transition to an
8 Internet-basedsystem, DSL, at some point?
Q. And when did that happen?

A. I think it was about two months before
12 planning on selling the business. Did you have any

Q. Did you get new computers at that point?
A. I wasn't present for it, but I did hear
Q. Okay. Who did you hear about the

Q. All right. Did you receive any training
16 on those new computers?
Q. Did you need any training?

Q. Okay. And what did he tell you?
A. That David went in and just basically
21 reassured Dan that they were not going to sell and
22 that he would be getting the same service he had

Q. All right. And that was a Windows-based

MR. GAFFNEY: Let's go ahead and mark this.
(Exhibit No. *-001 marked.)
Q. BY MR. GAFFNEY: Would you take a look
PAGE 2 0

Q. Do you recall how far in advance of the
3 actual sale that it was? Was it months, weeks?
A. It didn't seem like it was very far from
5 that conversation to when we were sold.
Q. All right. Now, would you deal with
7 Mr. Giucci directly in your job on occasion?
Q. What would be the purpose of your

-

at that and just identify it, please?
A. That is my letter of resignation.
Q. To Wesco?

-

6
7
8
9
10

Q. All right. Now, Iwant to show you
1'11 mark this in Ms. McClure's deposition. She
apparently tendered a letter the same time that you
did, more or less, and the language in both letters
appears to be identical. Do you know who actually
drafted the language of this letter?

Q. At the store?
Q. What do you mean by switching a shop

A. Like if we had a shop that we were going
19 to change the paint line in.

Q. All right, Did you maintain those files
18 or the file that this letter was in, or was that
19 deleted when you left; do you know?
A. I never saved it in a file; I just

Q. Did you do Kelly McClure's letter, too,
Q. Yesterday Mike Cook described the
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Q. Okay. So you just changed the name -A. Yes.
Q. -and printed it out?
A. Yes.
Q. All right Do you recall if you did one
for Shelby Thompson?
A. I did type one up for her, but she never
sent it in.
Q. All right Do you know why?
Is Shelby Thompson working for Paint and
Spray?
A. Yes.
Q. Okay. Why did she not send in a letter
of resignation?
A. Shelby was on vacation when all this
happened.
Q. When was she due back?
A. The Monday after the week of the 22nd.
Q. Okay. So she would have been out all of
the following week?
A. Uh-huh.
Q. You have to say yes.
A. Yes.
Q. Did you contact her when you -when you
made your decision to resign from Paint and Equipment

muo

LL

3
4
6

9

Q. What did you say to her?
A. I told her I had made a decision to take
this other opportunity and, if she wanted to, she
would have a position with me.
Q. All right Now, when did you make the
decision to, quote, take this other opportunity?
A. Wednesday night, the 17th.
Q. Okay. And had you had a meeting with
either Ithink it's Tom Davis or Holley Ernest,

--

A. I had a meeting on Wednesday night, the

Q. With which one?
Q. Okay. Was that here in Idaho Falls?
Q. Where was that at?
Q. Was anybody else present at that
Q. Who else?
A. Brady Barkdull.
Q. And where did the meeting take place?
A. Me and Lou's Restaurant.
L t l Y Y

L-3

Q. Never heard of it
MR. DUNN: It's right next to the mall.
THE WlTNESS: Yellowstone Avenue.
Q. BY MR. GAFFNN: Okay. So you and Brady
5 and Mr. Ernest had a meeting; how long did it last?
A. About an hour.
Q. Now, Iassume because of the business
8 relationship between Paint and Equipment Supply and
9 Automotive Paint Warehouse down in Salt Lake that you

Q. Okay. How did she find out about this,

A. I talked to her on the Thursday before
7 she went on vacation.

A. The 17th? The 18th.
MR. DUNN: I didn't say the 18th. I just
13 pointed to that because the 19th is the date of this.
Q. BY MR. GAFFNN: Okay. So Thursday the
15 18th you had a conversation with Shelby Thompson
16 about the fact that you were going to resige?

Q. Okay. Had you been acquainted with him
14 ever since you had begun working for Paint and
15 Equipment Supply?
Q. When did you first actually meet him?
A. Probably two years into my job Imet

Q. Okay. So you must have known at least

Q. Okay. Since she was on vacation and not

MR. DUNN: She's estimating here.
MR. GAFFNEY: Yeah, I understand.
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1 automotive paint suppliers that structured these

Q. So it was more related to - was there

3 any other, Iguess, issue involved in this kind of
4 problem between Giucci and Ernest besides just
5 financing these paint banks?
A. Not that I'm aware of.
Q. Okay. Did you have any conversations
8 with Brady Barkdull about the difficulties between
9 Mr. Giucci and Mr. Ernest that you can specifically

Q. Okay. How did they work? How did they
5 set up their banks?
A. PPG usually did 100 percent.
Q. They'd actually come into the body shop
8 and bankroll the setb'ng up of the facility?
A. The mixing system and the paint.
Q. Okay. Was that then given to the body
11 shop or was it like on loan or how was that

MR. DUNN: Just the time and date and that

A. PPG has what they have a conditional use
THE MTNESS: No.
Q. BY MR. GAFFNEY: Those discussions or
16 conversations, did they increase in frequency
17 throughout the summer of 20057

Q. Okay. So as long as you're using their

6 product, you get the facility setup to go with it?
Q. Okay. And Iassume that Mr. Giucci

roblem with that setup since it didn't
A. As far as I know.
Q. Okay. Now, is this something that
ny or was this somethin
motive Paint, this three-way split

Q. Did you have any conversations with
20 Brady Barkdull about the fact that - prior to your
d him down in Pocatello,
ns with Brady Barkdull
about the fact that Ernest and Davis were
se stores in Idaho?

rfiw 3 u

Q. Now, since you've gone to work for Paint
3 and Spray, have you set up any of these facilities in
Q. Okay. So you don't know --at least up

7 to this point you don't know what kind of arrangement
8 your new employer has in place for starting up, lers
9 say, a certain product line's bank at a body shop?
Q. You haven't experienced that, okay.
Have you had any discussions with
13 Mr. Ernest or Mr. Davis about that?

5 we did talk about a what-if situation.
Q. Okay. Was anybody else present besides
7 you and Mr. Barkdull?
Q. His brother?
Q. Okay. You have to say yes, but thars

Q. All right Did you have more than one
15 conversation?

Q. But at least from your perspective some
16 of the problem with the relationship between

Q. Do you recall where that conversation

A. The Sports Page.
Q. Is that the old Press Box? No. Sports
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2 did this come up in a conversation?
A. I don't know if there was intent. It
Q. Okay. Tell me who said what during that

A. Brady brought up that if we did get sold

8 and if the possibility was there of Woliey opening
9 stores, what would be our decision.
Q. And when do you recall this happening?

Q. Did you ever have any convewations,
4 once Paint and Equipment Supply was sold to Wesco,
5 with any of the owners of Wesco?
A. Could you ask me that again? I'm sony.
Q, Okay. Once Paint and Equipment Supply
8 was sold to Wesco, did you have any conversations
9 from that point with any of the owners of Wesco?
A. I had maybe a five-minute conversation

Q. All right. Did Brady lead you to
Q. And did that take place at the store
Q. And what was your response to that;
Q. Was this the Saturday that you were

r w b

39

Q. You don't know or it didn't happen?
A. I don't know.
Q. Okay. How well did you know, if at all,
6 the people down in the Twin Falls store?
A. I know Travis, Joel, and David pretty

Q. What was your personal feeling about
Giucci selling the business; not necessarily to
4 Wesco, but just selling the business?
A. A liffle disappointed.

Q. Why were you disappointed?
Q. Now, Travis Dayley, was he the manager
10 of Paint and Equipment Supply's store irt 'Win?

A. I felt abandoned, I guess.

Q. Did you have a good relationship with
11 Mr. Giucci throughout your employment with him?

Q. All right. And then Mike Cook would

Q. Okay. Did you feel like in some
14 respects he had misrepresentedanything to you guys
15 about holding on to the business versus selling the

Q. Had you had any dealings with Wesco

Q. All right Did you have ever any

Q. All right What motivated your decision

A. I felt like it was a better choice for
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Q, And what was her position at the time
that you resigned from Paint and Equipment Supply?

A. I knew the people, APW and Holley, had
3 relationships with the guys at APW for going on

Q. Okay. So the one person that was going
Q. Were there any discussions or kind of
6 tacit - I don't want to use the word agreements, but
7 representations made to you by either Brady Barkdull
or Holley Ernest when you had this meeting on the
17th that pretty much everybody was going to be
offered positions with this new company and -well,
first of all, that pretty much everybody was going to
be offered positions?
A. I don't think so.
Q. Okay, Did you get the impression that
15 this was kind of, to use a kind of crass business
16 term, but that this deal had been greased from the

5 to stay in the Idaho Falls store of Paint and
6 Equipment Supply would have been the delivery driver?

8
9
10
11
12

16

17
18
19
20
21
22

Q. All right. But everybody ultimately
left Paint and Equipment Supply?
Q. Yeah. With one or two exceptions,

Q. How about with Mr. Barkdull?
A. No. We never discussed it.
Q. Was there any attempt made to -well,
let me back up. Why was a decision made to do
this at least from Wesco's perspective, why was
this decision made to do this as abruptly as it done?
Why wasn't there some kind of decision to say, all
right, we've got this ongoing business that we work
for; if we all walk out on Friday, there's going to
be a real problem with that business opening its

-

24 period? Why was a decision made to all walk out on a

P A G E 40

P A G E 38

1 of what your motivations may have been personally,
2 that that was going to have a fairly negative impact
3 on Wesco's ability to continue in operation at least
4 short term, right?
5
A. Yes.
MR. DUNN: And I'll object to the form,
6
7 calls for speculation.
Q. BY MR. GAFFNEY: Okay. Because in
8
9 reality what was happening with all of these
10 employees quitting on the same day, late on a Friday,
11 Wesco was put in the position of literally not being
12 able to open their stores the following Monday; you
13 knew that that was going to happen?
14
MR. DUNN: Objection.
15
Go ahead and answer.
THE ViITNESS: To an extent, yes.
16
Q. BY MR. GAFFNEY: All right.
17
A. For me it was different.
18
Q. How was it different?
19
A. I had two people that chose -- I had one
20
21 that I knew was going to stay.
Q. How did you know that?
22
A. She called me and told me.
23
Q. And who was that?
24
25
A, Kim.

www,tandtreporting.com

MR. DUNN: I'll object to the
2 characterization.
But go ahead and answer if you can.
THE WITNESS: I don't know why. It's just
5 what I was told.

Q. Did you have any problems with filling

Q. Describe those problems, if you would,

A. We got told that we were going to be
A. And what we didn't get explained to us
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1
Q. Okay. What exactly did she say to you?
A. She said that she needed to talk to me
2
3 after work on Friday and 4
Q. Okay. Did she say anything more than
5 that on Thursday?
6
A. Yeah.
7
Q. What more did she say?
8
A. She said that she was leaving and that
9 she wanted us to go with her.
10
Q. All right. When she said "us," Iassume
11 she meant the employees at the Idaho Falls store?
12
A. She meant me and Shelby.
13
Q. Okay. Were there people that she was
14 not particularly interested in taking with her?
15
A. She wasn't sure.
Q. Who else was employed at the store at
16
17 that time?
18
A. Amber Koloff (phonetic) and Kim; I don't
19 know Kim's last name.
20
Q. Do you know if either of those two
21 people were ever even offered jobs with Paint and
22 Spray?
23
A. They were.
Q. All right. And they apparently decided
24
25 not to go with the new company?

Q. And if you need to take a break,
I
2 although I doubt if this depo will take all that

3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

*

long, just let me know, okay?
A. Okay.
Q. Where do you currently work?
A. Paint and Spray.
Q. What's your job?
A. I'm counter sales and I do some
delivery.
Q. Okay. How long have you been employed
by Paint and Spray?
A. Since August 22nd' 2005.
Q. All right. Do you recall what day
August 22nd was?
A. A Monday.
Q. And the Friday before that Monday had
you been employed by Paint and Equipment Supply?
A. Yes, sir.
Q. Let me show you let's go ahead and
mark this.
(Exhibit "-001 marked.)
Q. BY MR. GAFFNEY: I'm going to show you
what has been marked as Exhibit No. "-001 to your
deposition. Take a look at it, if you would, and
tell me what that is.

-

~ T L C -

I

PAGE 7
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r

o

3 and Spray rather than stay with Paint and Equipment
Q. And who was that?

5

A. It seemed like a better opportunity at

11
12
13
14

out that Paint and Equipment had sold out, and that
the research that I had done had said they were a
good company. But the people that I met I wasn't it didn't seem like it was a company that Iwanted to

Q. Okay. Before you submitted this letter

18
19

21
22
24

Q. Who did you meet?
A. There was an - the - his name is Mark;
18 I'm not sure what his last name is. He is the head
19 outside salesman. He came down to do some shop calls

Q. Okay. When did you first find out that
there might be a job available with this new Paint
and Spray company?
A. It would have been the Thursday before
the Monday that I started. And I think the date is
the 18th' but I could be wrong.
Q. All right. And how did you find out
about this new potential job?
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2' telling me that they were going to go work for Paint
3 and Spray and if I'd like to come and work there, it
4 was my choice if Iwanted to work there or not.
Q. When you say they, who was she referring

that.
Are you currently employed?
A. Yes.
Q. Where?
A. At Automotive Paint Warehouse - Paint
and Spray; excuse me, Paint and Spray.
Q. In Idaho Falls?
A. Yes.
Q. And how long have you had that job?
A. Since the 29th of August.
Q. 20057
A. Yes.
Q. And what's your job with Paint and
Spray?
A. Counter sales.
Q, Before you worked for Paint and Spray
who were you employed by?
A. Wesco and, before that, Paint and
Equipment.
Q. Okay, Was the actual name when Wesco

Q. Now, you knew that it was a new business
12 that hadn't been up and running for months or years;
13 it was basically a startup, right?
16
17
18
19
21

Q. All right Did you have any questions
that you asked Ms. Hancock about whether it would be
better to stay with Wesco or move over with Paint and
Spray, anything like that?
A. No, not really.
Q. What was behind your decision to leave
Wesco and go work for this new company?
A. Well, there was a lot of fadors. First

Dnrc

3 hired by Paint and Equipment Supply?
A. July 7th, 2003,l believe. Iwas there
5 two, two and a half years, I believe.
Q. Okay. Who hired you?

5
7

Q. Now, have you always been counter sales;
9 has that always been your job?

9
10
11
12

Q. And the job that you have currently with
12 Paint and Spray with counter sales, is that
13 significantly different from the job that you had
14 with Paint and Equipment Supply?

o

Q. Okay. Let's slow down.
MR. DUNN: Let her finish, because you asked
her the reasons.
Q. BY MR. GAFFNEY: Well, okay. I just
want to know who you're talking about
A What were their names? There were two
salesmen and a counter person. It was the three guys
that helped with the inventory to count our store.
They had some individuals come from Washington to
count the Twin Falls, Pmtello, and Idaho Falls

19 to work for them?
Q. When did you first find out that there
22 was a job available to you with Paint and Spray if
23 you wanted to work for that company?
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22 comfortable about it.
Q. Okay. Did you have any conversations
24 with the owners of Wesco?
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Q. If you want to take a break, just let me

5 know, and as long as there isn't a question that
6 hasn't been answered, we can take a break, and then

7

A. Brady, Hugh, and Mike.
Q. All right. Do you recall when he told

A. The Friday that we signed our
Q. All right So that very same day he
11 told you that he, Hugh, and Brady Barkdull were going
12 to leave Paint and Equipment Supply and go to a new

Q. Okay. What's Tough Guy?

A. It's a bowling alley.
Q. Oh, so you have two jobs?
Q. All right. What's your job with Paint
Q. What would you use the computers for?

A. Just delivery and the warehousa

A. Just to bill out for, like, customers.

Q. Okay. How long have you had that job
23 with Paint and Spray?
A. I'm not for sure.

Q. You have to say yes?

Q. Would you do this after you did your
5 deliveries, or was that part of your job doing
6 deliveries is to enter in orders?
A. Sometimes if they were too busy then I'd
8 do it just to help them out some.
Q. All right, But you never formally were

Q. At least yeah is better than uh-huh.
Before you worked with Paint and Spray,
7 did you work for a company named Wesco?
Q. And that was a company that bought the

11 Equipment Supply?
Q. The job that you have now with Paint and
13 Spray, are you making more or less money at that job

Q. All right. How long had you worked for

A. The exact same.
Q. All right. Now, did you ever talk to
17 the new owners of Paint and Equipment Supply; their
18 names are Lloyd Wright, Roger Howe, or John Lindsey?

A. It was, I think, two years.
Q, All right. How did you come to be
8 employed by Paint and Spray?
A. Just Mike asked -- said that they were

Q. You don't ever remember talking to a guy
21 named Roger who came from Seattle?
Q. All right. When you left, did Mr, Cook
24 prepare a letter for you to submit to Wesco?
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2 at -- I'llhave to show this one. I think this is

3
4
5
6

the same as Exhibit No. "-001 to Mr. Cook's
deposition or, actually, Mr. Barkdull's. Do you
ever remember reading a letter like that with your
name on it and signing it?
A. I think so. I can't remember exactly.

--

MR. DUNN: Do you have such a letter?
MR. GAFFNEY: I'm not sure I do.
MR. DUNN: Because I don't think there is
16

19
21
22

Q. Ijust have a couple of questions,

MR. GAFFNEY: All right. Well, I just want
her best recollection.
MR. DUNN: I understand.
Q. BY MR. GAFFNEY: Why did you decide to
quit at Wesco and go work for this new company?
A. Because I knew Mike and those guys for
the two years that I was there and I didn't really
know the other ones.
Q,All right. You didn't have any feel one

Q. It's just you knew these guys and you
4 wanted to continue on working with them?

7
8
9
10

Q. Did you ever sign any employment
contracts with any of the people that you had worked
with at this location; that is, either Paint and
Equipment Supply, Wesco, or then later Paint and
Spray Supply, did you ever sign any contract with any

A. Not that I remember.
Q. And did anyone tell you whether you
14 should or should not take any documents away from the
15 business when you left from Wesco? Did anybody say
16 take these documents or don't take any documents, one
Q. Give you any instruction?

Q. You just didn't take anything?
MR. DUNN: That's all I have. That was

3

MR. DUNN: Thank you very much.
(The deposition concluded at 3:00 p.m.)

Q. All right. Do you remember how many
7 computers there were in the store at Paint and
8 Equipment Supply?
Q. Okay. And you'd use those once in a

A. Yeah, notvery often.
Q. Okay, W e n you left, did you have a
14 desk or anything at the store?
Q. When you left, did you take any files or
17 documents or anything like that?
Q, Did you delete any computer programs?

FFNEY: All right. That's all I've
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A. Okay.
Q. Second, you need to answer questions
2
3 audibly with yeses or noes rather than uh-huhs or
4 huh-uhs, all right?
If you want to take a break, just let me
5
6 know, and we'll take a break,
7
A. Ali right,
Q, All right, Are you currently employed?
8
9
A, Yes.

Q. Why did you quit your job with Paint and
Supply and go to work for Paint and Spray

I think it was more like a mutual thing.
8 1 really had enjoyed working with Mike, and I've
9 known Mike for about probably two and a half years
10 now. And then I found out he was going to work and
11 Jodee and Tiffany and everybody was going to go, too.
12
Q. The entire store was going to go, right?
13
A. Yeah, exactly.
Q. All right. You don't have any
14
15 information one way or another that, for example,
16 Wesco would be more successful than Paint and Spray

Q. Where?
10
A. At Paint and Spray.
11
Q. And how long have you been an employee
12
13 there?
A. A couple days over a month.
14
Q. All right. And what is your job with
15
16 Paint and Spray?
17
A. I'm a delivery driver.
18
Q. Okay. Do you do anything other than
19 delivery?
20
A. I answer the phones and help out with
21 the counter a little bit, but deliveries is what my
22 job title is.
23
Q. All right. Did you work for a company
24 before you went to work for Paint and Spray called
25 Paint and Equipment Supply?

Q. Never at all?
A. Never touched them once.
24
Q. All right. Did you take any documents
25 the day that you left?

-

PAGE 6

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

A. Yes.
Q. All right. And you were aware that
around the 1st of August of this year the owner of
Paint and Equipment sold to a new owner?
A. Yes.
Q. And the name of that company was Wesco?
A. Yes.
Q. All right. And I believe you at least
worked for Wesco a few days after they took over the
company in August; does that sound about right?
A. Yeah.
Q. During that time after the sale to Wesco
around the I s t of August did you have any
conversations with any owners from Paint and Spray?
A. No.
Q. All right. How did you happen to get
your job with Paint and Spray?
A. I think it was that Friday that we quit.
It was about 4:45, 4:50; Mike just said we're going
over there. But he didn't actually tell me that he
was leaving until after he had offered us a job.
Q. Okay. But he offered you a job with
Paint and Spray?
A. Yeah.
Q. All right. Had you had any

www .tandtreporting.corn
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18
19
20
21
22
23
24
25

Q. Did you take any computers the day you

left?
A. No.
Q. Did you sign onto any computers the day
before or the day you left or two or three days
before?
A. No. I never actually had a password to
the computers. I was just delivery, so
Q. All right. Are you making the same
amount of money with Paint and Spray that you made
with Wesco?
A. Not currently. I got a raise about a
week after I was there.
Q. Okay. How much of a raise?
A. A dollar an hour.
Q. Okay. How much were you making at the
Paint and Equipment?
A. 6.
Q. Okay. So they bumped you to 71
A. Uh-huh.
Q. You have to say yes.
A. Oh, yes. Sorry.
Q. Have you had any conversations with
do you know a person named Holley Ernest?
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Q. And you need to answer questions with

3 yeses and noes rather than yeahs and huh-uhs and
4 huh-uhs, all right?

Q. And then there was a third computer that
5 Mr. Cook had at his desk?

And if you want to take a break, just
6 let me know, and we'll take a break, all right?

Q. All right. Did you use those computers
Q. Where do you currently work?
A. At Paint and Spray.
Q. Here in Pocatello?

A, Here in Pocatello.
Q. How long have you had that job?
A. I don't know. It's been -MR. DUNN: You can estimate if you want.
THE WITNESS: Probably almost two months.
Q. BY MR. GAFFNEY: All right. What is
17 your job with Paint and Spray?

Q. Okay. And what would you use the
1I computers to do?
12
A. Just ring up items.
Q. Okay. Do you know if you had any kind
14 of Internet access on those computers?
Q. Okay. Do you recall when you first had
17 that Internet access?

A. I work at the counter.
Q. How were you offered your job at Paint

Q. Okay. What do you do at the counter?

A. Just help people and sales and answering
A. Mike took me, Jodee, and Curtis out and
Q. Okay. Is there a walk-in business?

Q. Okay. And when did this conversation
Q. Do you have any involvement with the
4 outside sales portion of the business?
Q. Now, before you went to work with Paint
7 and Spray, did you work for Paint and Equipment

7

A. No. It was right around 5:OO.

Q. Okay. So do you recall who he took
9 outside to have this conversation with?
A. Just me, Jodee, and Curtis.
Q. All right So he took you, Jodee, and
2 Curtis outside, what exactly did he say to you?
3
A. He just said that we're opening up a new
4 place; either you guys could come with us or you're
5 more than welcome to stay here; it's completely up to

Q. And you were aware that around the 1st

Q. All right. When did you first become
16 aware that that sale was going to take place?
A. Well, I didn't know until a Friday, and
18 then Saturday they came in and we did inventory.
Q. All right. Do you recall talking at all

Q. When he say we are opening up a new
Q. Did he say who else was going?
Q. So why did you make the decision to

Q. Okay. There was a guy named Roger Howe.
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3 this business. I hadn't been there very long.
Q. How long had you been there?
A. Probably five months.
Q. Did it concern you that you were going
7 to work for a brand-new company?

Q. Ail right.

Did you delete any files off
6 of Wesco's computers?

Q. Did you remove any documents from

-

9 Wesco's store after you quit or while you were

Q. Do the same people still come to the new
15 store? Do you recognize faces or names not
16 necessarily names, but faces?

--

Q. Have you had any conversations with the
13 new owner, Holley Ernest, or not the new owner; the
14 owner of the new business that you're employed by?
15 Do you know who Mr. Ernest is?
Q. Okay. Have you had any conversations

Q. All right. Do you get paid the same
19 amount of money at the new job that you did at the

19

A. He just came in and talked to us every
Q. Did he say anything about he had planned

Q. Did you get a raise?

k'fibCI

LU

A. And that was right when Wesco bought us
out, and so Mike didn't want to ask, And he was like
1 promise I'll get you your raise. And it was after
we worked there for a little bit, but he did get me a
raise. I didn't say anything about it. I just -Q. When you said that he promised that he
9 would get you your raise, was that -A. When I first -- when he hired me on
II there, he said after the first few months, if you
12 survive, then we'll get you a raise.
Q. Okay. Let's back up. Was this when he

3

4
5
6
7

4 BY MR. DUNN:
Q. Just a couple of questions. Did you
6 ever sign any employment contract either when you
7 worked for Paint and Equipment or with Wesco or with
8 Paint and Supply, any contract that set out the terms

Q. Okay. You don't recall signing any such

Q. But then within a few weeks you got a
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Mr.

Williams,

--

-

Gaffney

MR. GAFFNEY: Could we take another break?
MR. DUNN: Oh, sure.
12
13
14
15
17
18
19
20
21

MR. GAFFNEY: For the record, Mr. Dunn is
looking at the three notebooks that we've provided,
which are the three store consignment paperwork
documents that we actually hand-delivered to his
office on Friday afternoon.
Its my understanding that the
defendants will agree to a stipulation that these
documents are to remain confidential, not be
disseminated to the public, and that viewing of these
documents will be limited to defense counsel And
could we have basically this limited to Mr. Ernest -MR. DUNN: Yeah. What I would recommend is

9 But it would still be related exclusively to any
10 issues raised in this litigation and conversations
II discussed in the depositions.
MR. GAFFNEY. All right.
Q. BY MR. DUNN: Okay. When we last were
14 asking questions, Mr. Russum, you said one of the
15 rules of thumb you follow is when you contact
I 6 customers of another jobber in order to try to
17 persuade them to purchase from you instead, one of
18 the rules of you follow is that I don't badmouth my
19 competitor or his product.
How do you differentiate between saying,
"I can -- our product is better than theirs and I can
do a better job for you than them" --which I think
you acknowledged that you have said on occasion?

rtwn 2 u

2 of the three stores.
MR. GAFFNEY: All right.
MR. DUNN: And including Brady Barkdull.
MR. GAFFNEY: And does he fall into that
MR. DUNN: He falls into the category of the
8 general manager of the three stores.
MR. GAFFNEY: All right. That's fine
MR. DUNN: And we will agree to -- so that
13
14
15
16

be discussed outside the case or with anybody in the
public, like even customers, but it could be
discussed with you and Holly and Tom Davis,
Jenny Hancock, and Travis Dayley.
MR. GAFFNEY: And the purpose of these
18 discussions have to be related to this litigat~on
19 It's not to be used -MR. DUNN: -- for business purposes,
MR. GAFFNEY: -- for business purposes.
BRADY BARKDULL: I understand that, yeah

A. Well, I didn't say anything negative
about what they're using and who they buy it from,
who they're buying it from by doing that. Just
because I said I can do it better, that isn't coming
right out and saying -Q. It's a bad product?
A. -- it's a bad product, and the people
10 you buy it from are terrible.
Q. All right. So that's how you
12 differentiate between the two?
4
5
6
7

Q. All right Do you ever tell potential
15 customers being serviced by another competitor that

6
8%
by&&;
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2 stores when they left, And you've been identified, I
3 believe, as a witness to some of that.
In a general sense first -- I'll be more

2 That's one thing; correct?
A. That's correct.
Q. How were those maintained, in what kind
5 of folder or file?
A In the ldaho Falls store we had them all
7 in a f~leand they were arranged by year.
Q. So you had a folder with 2004 on it, or
9 consignment 2004, or something, on the label?
Q. So any contracts entered into in that

16
17
18
19

A. (Witness nods head,)
Q. And so to the extent that there may have
21 been information taken out of those files in the
22 normal course of business before the employees left
23 to go to Paint and Spray, you wouldn't be aware of

Q. Well, let me ask it more generally,
11 then, first before we go to what you just said. It's
12 certainly within the realm of reasonable possibility
13 that items were taken out of those files for whatever
14 reason in the normal course of business between the
15 time you left in March and before the employees left
16 to go to work for Paint and Spray. That's certainly

MR. GAFFNEY: Well, I'll object. That

Q. Now, you've supplied today three binders
that appear to be -- and I haven't been through every
single page, but appear to be a fairly substantial
volume of consignment contracts and other related
documents; is that true?
A, Except for one of them, it looks like.

2 have the least amount of information in it.
Q. The Pocatello one, is that what you're

7
8
9
10

Q. Okay. The ldaho Falls binder has a -- I
don't know how to estimate; it looks like two to
three inches worth of documents in it. Is that a
representation of the kinds -- of the volume of
documents that were there when you left in 20057
A. I haven't looked in that particular

Q. Do you have any recollection of how
16 thick these folders were combined for the various

A. That's a different way of doing it than
19 it was done when it was Paint and Equipment Supply,
20 those binders right there.

Q. BY MR. DUNN: Go ahead.

A. We're talking files and they were pretty

T&T REPORTING -j;$8)
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1 Would you be aware of the condition of the files,
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18

19
20
2I
22
23
24
25

documentation files, in any store other than
Idaho Falls?
A. Other than just casually seeing them,
no.
Q. Okay. What other kinds of documents
were in files in Idaho Fails, then, prior to your
leaving in 2005 that you think were different in
nature when you came back to work in September?
A. All of the custom formulas that were
made -- there was a file in there for formulas either
1 had made, you know, from scratch or had adjusted
other formulas, all of that information.
Q. Was kept in a document file?
A. Was kept in a file. None of that was
there.
Q. What was it called?
A. What was it called?
Q. Yeah. Did it have a label on it?
A. It had - yeah, it was just a custom
formula file.
Q. And was it by customer or by year or
just one folder?
A. It was one folder.
Q. Do you know how thick it was?

Q. Okay. Anything else? Any other
2 documentation that you're aware of? You've mentioned
3 consignment contracts -4
A Manufacturer agreement forms.
MR. GAFFNEY: Let him finish.
Q. BY MR. DUNN: - custom paint formulas,
7 catalogs; any others?
A. Manufacture agreement forms.
Q. Tell me what those are.
10
A. That was a way Paint and Equipment
11 tracked anything that you gave to a shop to use as
12 far as equipment, toners, any dollars that you spent,
13 whether it be baseball tickets or anything that you
14 may have spent money on that you needed to get
15 reimbursed on were on this manufacturer agreement
16 forms. In other words, it gave a history of how you
17 treated that customer and the things you may have
Q. Okay. And what -- how would they be

--

23

A. Every manufacturer agreement form had a
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A. It was pretty thick.
Q. And define pretty thick.
A. It was -Q. Two inches, three?
A. Well, it was probably three and a half,
four.
Q. Okay. Anything else?
A. As far as documents or documentation?
Q. Yes.
A. No. All of the catalogs and stuff like
that that had been collected for -- for product lines
and stuff, none of that stuff was there.
Q. Okay. Catalogs, what kind of catalogs?
A. Anyplace that you buy stuff from gives
you catalogs on their products, the lines that they
c a y , et cetera. Some of that stuff you just kind
of collect over the years. Some of them you get new
all the time. Some you just kind of acquire and
keep.
Q. Some would be outdated
A. Probably, yeah.
Q. and possibly replaced by others?
A. Some you wouldn't throw away because you
wouldn't probably find the information somewhere
else.

--

--

A. They were in a file.
Q. By customer or by date, year, or just
A. By manufacturer agreement form number.

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

,.

number.
Q. And each manufacturer agreement form
would have a separate folder?
A. No. They were all in the same folder
for the year.
Q. For the year, okay. So they would be
maintained by year?
A. Yes.
Q. And none of those agreements were there
when you went back in in September; they were all
gone?
A. In the Idaho Falls store I didn't see
any of them.
Q. Okay. Have you looked for them?
A. Oh, yeah.
Q. Okay. What else?
MR. GAFFNEY: He had to because you asked us
to produce them.
Q. BY MR. DUNN: Anything else?
A. What was that?
Q. Any other documents that you are aware
of that weren't there when you went back in September
that you felt were there when you left in March?
A. No.
Q. Are the custom paint formulas I think

--
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are mainbined on the paint computers as well; true?
A. Yeah, generally we kept a copy, logged
some of them on the computer. A lot of -- we started
out just putting them in a file, the copies, the hard
copies in a fife. And then later on we started
keeping both. That way if the computer went down, we
still had a hard copy.
Q. And have you checked the computers to
see whether or not those custom paint formulas are
still on the computers?
A, They're not there.
Q. They're not there, You're saying
they've been deleted?
A. I don't know. I'm just saying they're
not there.
Q. Okay. Were copies of any of these

3 able to do that by looking at the billing compubr
4 information that they had access to from the home
A Would the home office be able to do
9

,9 office?
A. Of which documents?
Q. Any of them. Let's talk about
!1
22 manufacturing agreements -23
A. Yes.
Q. --were there copies of those sent to
24
25 the home office?

A -- because they had the computer at the

!O

-

Q. And what lists were you aware of that

-PAGE 1 0 2

I
A. Yes.
Q. Were copies of the paint formulas sent
2
3 to the home office?
4
A. No.
Q. Were consignment contracts sent to the
5
6 home office?
7
A. Yes.
Q. So of all the doc- -- and Ican't
8
9 remember if there's any others that you mentioned.

2
3
4
5
6
7
8

spray booth filter binder that had a list of all of
the filters that all of the customers use -- not all
of the customers, but the customers that we sold
filters to, what filters they used in their booths,
et cetera. Their dowridraft prep stations, whatever,
that they may use filters in, we had a binder that
had all of that information in there.
Q* In the Idaho Falls store?

11 not there, you believe were not there in September
12 that were there when you left in March, the only ones

14 and sent to the home office in the normal course of
15 business would be the custom paint formulas?
Q. You said you maintained a variety a
18 different kinds of customer lists. Would copies of
19 those Rave been sent to the home office over time?
20
A. Not necessarily.
Q. So if the home office wanted would
21
22 any of them --you said, "not necessarily." Would
23 they be from time to time?

-

17 and Spray stores; they stayed in the Wesco store in
18 Idaho Falls. Correct?
Q. Have you had any personal conversation
21 or are you aware of any conversations with those
22 employees about whether or not any information was
23 taken from the store by Paint and Spray employees as
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isn't

4 working for Wesco and

5 as to whether or not the
6
7
8
9
10
41
12
13
14
15
16
17
18
19
20
21
22
23
24
25

of any kind being taken
employees who moved
they left their employm
A. I think I heard talk of it, but -Q. Tell me what you've heard.
A. Just that some of the stuff that was
there isn't there. I don't think they implied or
pointed a finger at anybody in particular. They just
said that some of the stuff that was there is no
longer there; it's gone.
Q. And these are the employees that stayed
over, carried over -A. Yes.
Q. --who you say have said something to
that effect?
A. Yes.
Q. Have you personally heard them say that?
A. Yes.
Q. Okay. There's an allegation that some
computer information was erased, deleted, or taken,
rnuii

Q. Okay. And the only thing you're aware
3 that isn't there are the custom paint formulas?
A. Uh-huh.
Q. Yes?
A. Yes.
Q. Were you ever asked to come to the
8 store, prior to September, in Idaho Falls and help
9 Wesco evaluate what had been there before and what
10 may not have been there after the employees left in
II August sometime?
A. No.
Q. There's also an allegation that a
14 computer -- let's see -- physical computers were
15 taken, the CPU, the central processing unit, the hard
16 drives, whatever, that they were actually taken
17 physically from the premises of both the Pocatello
18 and Twin Falls store. Do you have any personal
19 knowledge of that?
A. I don't of the Twin Falls store.
Q. Or of the Pocatello store?
A. It -- you know, I mean, the first time I
showed up there, you know, it didn't look like a lot
of stuff was in the office that used to be, but
Q. And that's just a general observation?

-

LUO

2 have been taken off of the computers or deleted from
3 the computers, at least in the ldaho Falls store?
A. Other than custom formulas, no.

A. And that isn't saying that anybody did
Q. l understand.
And you're not alleging that because you
10 don't have any knowledge of it; true?

Q. You can't identify specific things;

Q. There's also an allegation that
6 Rolodexes were taken from all three stores. Do you
7 have any personal knowledge of that?
A. The people that stayed over in the
9 Idaho Falls store told me. I asked them where the
Q. Okay. There's also an allegation that

16

8
1
2
3

MR. GAFFNEY: Well, he's not the plaintiff.
MR. DUNN: Yeah, I hear what you're saying.
MR. GAFFNEY: Nor is he the plaintiffs'
representative under 30(b)(6), so -Q. BY MR. DUNN: But you don't have any
personal knowledge either of -A. Did I see it happen? No.
Q. Yeah, okay. And do you consider
yourself a computer expert in terms of evaluating the
computers that existed at the 1daho'~alisstore and
evaluating whether or not any files were deleted or

Q. And what knowledge do you have?
A. I just know stores had been decorated a
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1 relative to or certificates from your schooling
2 that you've gone to as a paint person over the years?
A. Do I have them?

A. Yeah, I have a bunch of them.
Q. And they're your personal items?

7

A. Yes. They're in my garage at home.

Q. When you left your employment at Paint
9 and Equipment in March, did you take those things

A. I took some stuff that were mine, yes

PAGE 111

1 Pepsi blue," and we're like, "You're going to have
2 give us more information on that, because we don't
3 have the old formulas."
Q. Okay. Did you make that sale?
A. Yes. But it wasn't as easy as it would
6 have been having had the information,
Q. Okay. Is there any customer that has
8 identified a custom paint formula that you have been
9 unable to locate where you have lost the sale because
A. Mot that I'm aware of.
Q. Does Wesco sell BASF products now?
Q. Do you know whether or not the price

15 that they purchased the BASF products for is any
16 different today than it was prior to Paint and Spray
17 opening their stores?
A. I have no idea what they purchased it
19
20
21
22
23
24

opposed to custom paint formulas?
A. I think what that's referring to is the
color books, the documentation from the paint
companies, the chip books. There used to be a lot of
chip books, chip books to hand out to customers,
stuff like that, that there were no chip books In the

Q. Do you feel, as on outside salesman,
4 that the lack of any of this documentation or
5 information that's been identified, as we've been

Q. Do you know whether or not the sales
21 price that you sell your BASF product to customers
22 for is any different today than it was prior to the
23 time that Paint and Spray opened their stores?

Q. Well, I understand that, but Iwould
4 think that in the course of time you may have learned
5 what the price was.
Q. You haven't?

Q. Has any customer ever said to you,
19 "Well, you should have this custom paint formula; I
20 need it for this particular job; why can't you get
21 that for me now?"
Q. And who has done that?
A. There were some formulas in there for

19 on the fence and see what's going to happen on the

Q. You do deal with the reps?

ACKNOWLEDGEMENT

.

I hercby acknowledge that I have becn furnished with the laws$ Employee
h d b o o k published by Wcsco Autobody Supply, Inc. I hrthcr understand and ato
read and adhere to the policies and procedures insaid handbook.

.

it is further onderstood that this booklet is not a conwt, but is intended iolely to
give a short description of @e working conditions at this place of employmeat. Any o&l
or written statements to the contrary are here& disavowed and should nor be relied upon
by any perspective or-existing employee. '
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If a policy is amcndcd, added or deleted: it will bc posted on corntiany bulletin
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writfen statement made by the company.prior to. at o r following my date of ernpktyrner.t.
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EMPLO

ENT-AT-WILL

It is ?he pelicy of Wesco Autobody Supply, hc., that all aployees who do not
a wrirten e m p l o ~ m agreement
t
are employed at the will of the company for an
i&Gnlle p e r i d . Employees may resigk Eom the campany after proper nutice and may
mason, with or wilhout natice.
be terminated by the company at any t h e , for
have

'

This policy shall not be modified by any statements contained in employee
l~mdbooks, employment applicau"ons, company m c & ~ g materials, company
memotandms or other material provided to employees in connection with their
e r n p l o ~ a t .Alsa, those documents shaI1 not create an expressed or implied contract of
employment.
Completion of an orientation period or c o n f e d of regular status shall not change
an employee's s m b s as an employee-&-will or in any way re5trid the company's right to
terminate such an employee.
Nothing contained in the company mmuai, cmployce handbooks, employment
applications, company memomdums or other matcrrial provided to eznployees in
connection with their employment shall require the c a m p y to have "just cause" to
terminate an employee or orhenvise restrict the company's right to terminate m employee
at m y time or for any reason. Statements of specific growds for Letmination set forth in
this handbaok or elscwfiere are not ali inclusive and are mt intendcd to rcstrict the
company's right to terminate-at-will.
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Wwco ~utobodySupply, Inc. is mmittcd to providing a uvork environment free
from un2avc.i"ul discrimination a d h s s m c n t b a d on the employee" geadcr, race,
religion, national origirz, marital stafm, disability, age or other protected status. All
employees ax expec;ted to h b v e in such a way that fhey do not expose themselws or
iVcsco Autabody Supply, lnc. to charges of d i d i n a t i o n or harassment. In addition,
mamsement is expected to intervene if inqpropriate behavior is witnessed that could be
considered harassment, and reqond appopriabIy if a complaint of harassment is
received.

Hmssment can take many foms iuld can include slurs, comments, jokcs,
unwelcome mnxpliments, pictures, cartoons, pranks or other verbal or
physical conduct w11ich: (1) has tlie purpose or effat of creatitlg an intimidating, hossile
or offensive working environmmG (2) has thc pwpox: or effect of unreasonably
interfering with an individuaI's u ~ r p
k afimmor (3) athemhe mmasonably afkcu:
an individual 's employment opportunities.
hua&sz

SEXUAL HARASSMENT is ax fype of harassment and occurs vc.hen the verbal
and physical conduct d e d M above is sexual in or ir gender-based, lla~
is, dkxteb at a
person because of their gender. Sexual harassme;nt exists in tfte workplace when (I)
submission to lhe conduct is eitber expiicitfy or kpIicitly a term or condition of
employment; (2) submission to ar rejection of the conduct is used as a basis for
employment decision affecting such individual; or (3) the conduct unreasonably
interferes with ihe individuafPsjob performance ar creates a work environment that is
intimidating, lxrstile or offensive:

Sexual harassment includes unwelcome: verbal behavior such as commens,
suggestions, jokes or derogatory remarks based on sex; physical behavior such as pats,
squeezes, repeatedly brushing against someone's body or impeding or blacking nonnat
work or movement; visud hamissolent such! as posting scxuatly suggesting or derogatory
pictures, cartoons or drawings, even at ow's wOrk scaxion; sexual advances, pssulr: for
s a w 1 favors and/or basing employment decisions (such as an employee's performance
e v a l d o n s , work assigzments, or advancement) upon the cmployee+sq u i e s c t n c t to
s e x d l y harassing behavior in thr;workplace.
If an employee feels they or another employee bas been barassed, they should
report the incident in writing hmcdiatcly to Human Resources Manager or to any
company supervisor with whom they feel comformbie discussing the matter. It is
important that such situations be identified and reviewwi so that improper action can be
conected Your concern will be h?reSiigatgd impartially with reasonable efforts to
maintain confidentiality and you will not suffer retaliation fbr reporting such concerns.
Any management s W or lxouriy employee who is found guilty of a viofation of
this policy %.iU be subject to disciplinary action, up to and including dismissal.
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RULES OF CO
Wesco Autobody Supply,hemtis involved in a highly comptitive business in
which many individuals and companies rely on the quality and reliability of our product;
thus,all employees arr: expected to provide excellent and reliable performance. ~ n y
failure to meet this hish standard is a pound for concern, discipline or possible
discharge.

Wesw Auabody Supply, fnc., generally endorses &e concept of progressive
discipline. I h e decision to use progressive discipline and tbe nature of progrusite
discipline is at the sole discretion of m a g e m e n t Any decision by mmgement lo
implement progressive d i s c i p k in no way alters or discharges an emplayec's sulti\s as
an at-will employee. Discipline less thanterrnbtion may talce the farm of a verbal
warning. a wri~enwarning, a performance appraisal indicating s a d a r d performance
in one or more areas, probation or suspension. Which of these options is chosen or
whether any of them are- usul prior to termination, is the sole decision of naana,~ement.
The evaluation of the seriousness of the offense will be made solely by rn-~ent.
There are certain kinds of actions that cannot be permitted b occur because trf
their unfair impact on customers, suppliers or co-workem. Swh offense may result in
disdharge on the first occurrence. Some examples of such ofi'es are:

*

Violation of the Company's S d i Policy;
Failure or refusal to carry outjob assignments and tnanqment requests;
Ifnauthotized release of Company's infbnmtion;
* Falsification of any work, personnel or other Company records;
* Removal of Company property without pemission;
Unauthorized faking of company funds or property or unaufiorized charges
against a Company Account;
Dishonesty;
Discrimination against OT harassment oico-workers;
Possession, consumption or being under the influence of alcohol or a controlled
substance at work or company premises;
Deliberate damage to Company properly;
Fighting or threatening to fight with mother employee;
* Participation in a business directly competing with the Company;
Serious misconduct of any kind.

-

-

These Examples are not all-inclusive; other behavior may also lead ro discharge on rhe
first occurrence.
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There are other actions &a%should not m ~ mbut
, namally it is e i h r the repeated
t
b one oEisc that results In
aecunence of the action or the commission o f
ternination- For such actions, an employee uorinaf~ywill receive some lesser discipltme
prior to discharge. Such examples of such offenses are:
Inefficient performances of an assigned duty or reswnsibility;
Sub-dad
perEonn-e of ;ulassigned duty or respnsi&liw;
Absenteeism or tardiness in
to work or refurnkg from ntst periods or
nred periods;
Faiiure to report an absence: in a c c o r h e with lhe absenkcism policy;
Carelessness or negligence on the performance of an assigned duty or in the care
and use of Company prop-:
S w d n g or verbal abuse while on Cornmy premises;
Sleeping on the job;
Violation of Company Policy.
Once again, these examples are not dl-imIusive; other behavior may also be grounds for
discipline or discbarge.
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ATTENDANCE
All employees will have a set schedule with a scheduled start h e , lunch, and stop time. When
you clock in yen should be ready for work
The store Manager submits the schedule to the ofEce. Your lime card will be compared to this
schedule and you will be considered tardy when you ax:late for your scheduled start time

If you h o w you w i l l be late in the mornins or you arc sick and unabie to work, you should
contact your
er no later than your normal start time so he mill b o w %+ento expect you.
Failure to contact your ivmagcr within onc-half hour of your start time will be considered an unexcused absence.
Failure to aaGfv your Manaeer dinrcth. fie. T d k v to them. not be caLIin~a co-worker to
tehv the messaee) %-illbe mnsidered an unercused absemce,

Everyone must take lunch; lunch times are rotated with other employees and arc at the same time
ever). day. Lunches are to be taken in the lunchroom or outside the stare, not at it3e wunter of
the store. This prevents your co-workers from performing their job and looks unprofessional to
the customers, as they may not be aware &at you are on lunch and may wronder w h y you aren't
helping them. Lunches in excess of your lunch bmak h e , nut pnviousiy approved by your
Manager, will be considered as tardiness and may be considered an unexcused absence.
Regular attendance is an essential condition of ernploymenr at 'WESCO. Unscheduled absences
affect the quality of service to our customer, our fellow employees and the profitability of our
Company.
Etnployees are entifled to paid sick leave afier 1 year of employment (see $198 vacation). Fulltime employees will accmdatc 3 1/3 hour of sick leave per month for each h l I calendar month
of employment. Pan-time employees will accrue sick Ieave each month based on the number of
hours worked Sick leave may not be used in advance; sick leave is accrued the prior jzar and
does not carry over to the next year.
Sick leave helps ensure our employees against loss of wages and is used for the following
purposes: Medical, dental and optometric appointments; personal illness or physical disability
and that of the employee's imm&atc family reqnixing care by the employee. An employee's
immediate family refers to hidher spouse, son, daughter, brother, sister, parents and
grmdparents. WXSCO =ill deduct from the employee's acerued sick lcave thc exact number of
h o w the employee was absent c h b g work hours for the aforementioned reasons. Under no
circumstances will the employee be alioured to make up any time 1- in lieu of deducting the
time irom their accrued sick Jeave. Employees must & every effort not to schedule
appointments, which require absence during work hours, on Mondays and Fridays, and to
schedule them as late in the &ernoon or early morning if possib>lc.Any time offrequested must
be pre-approved by the Mmagcr/Supervisor and the P e r w ~ eDepartmentl
Preferably at least 2
weeks in advance if possibfe.
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In the case af death of an immediate family member (as defined above), employes shll be
en(if1cd to paid leave allowing them to utilize any accmed sick time. In the case an employee
needs rime off to attend thc fixnerd of someone who is not in hisher immediate family, the
employ= may be permitted time off wilhout pay. The amber of days to be allowed in both
cases will be detemined by Pemamel and the employee's Nmager/Supervisor.

FOLLOWmG STEPS MAY BE TAKEN FOR DISCfPLmARYACTIONS:
Management may, a their discretion, trrmimk an cmployce at any time during this process.
ssive when an employee has more than three unscheduled
occunenas (not three consecutive days) within a six-montb period. Employees urho are absent
due to illness for more than tiwee consecutive \vo&ing days are r q u i r d to provide the Personnel
Departtnen~vriilfi a fe~terfrom their attending physician, verifying the need for tht.abmcc imdlor
pwitting the return to work. Aftft.ar the third u n ~ h & d e dabsence (not UGd consecutive:day) in
six consecutive months, the ERANAGEWw-or
m y issue o uittcn warning to thc cmplofcc
and provide himktrr a copy of VESCO .4f3.enW Policy. The emplo).ee wouid be encouraged
to discuss hidher attendance problems with hislber Mmw/SupeNisor for the purpose of
obaining a soluhon. Unscheduled absence is any absence other than pre-scheduled paid

vacat$on lime,
After the fourth unscheddcd absence within six consecutive months, the employee may be
placed on probation:

1 . SIHe was advised of the WESCO Attendance Policy on (date of mitten u~arninalat
which time a copy of
Policy lvas personally given to him/hcr.
2. SMLe is being placed on probation for a period of thirty days during which time hisher
aU@ndance needs ta improve.

3. The employee's probation for at&ndance ~ e n c e hislher
s
performance appraisal rating
and may reduce hisher o v e d l rating; therefbrc also rcducing the percentage of any
possible salary increases.
4. During a probationary period, i f any assistan= can br: given the employee by WESCO,
which may reduce or eliminate the a?mxhnceproblem, she should discuss it with hidher

Manager/Suprvisor or the Personnel Officer.
ACKNOWDG-NT:

I acknowledge receipt o i a copy ofthe Attendance Policy as of

EMPLOYEE'S SIGNATURE
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SUPERVISOR'S S I G N A T L ?

VEHICLE REGULATIONS FOR OPERATmG COMPANY VEHICLES
VEHICLE WSPECTION
At the start o f each Bay, a pr%-tripinspc~onis to be pe&om&.

1 . This should include7but not limited to:

Seatklf, Imrn, lights, turn signals, &&&eld %pa-, tires, fluid levels, gas
incided.
2. Weckly vehicle m&tenance report to be filled out anti given to manger.
ACCIDENTS

Always call the potice, no matter how minor the accident
Make sure tile accident r e p %in your vehicle is filf& out completely.
Noti& your supervisor immediately.
DRIVING STN\IDAWS
Wesco is enrolled in the s a f q -cement
service known as RriverCheck.
By using this s y s t a , we are lerting the public know that we encourage their
coments, and we ate proud of the profasiod, courteous driving of our
employees. Examples are as follows:

At all times you will wear a seatbeltAt all times you will drive the legal posted speed limit.
At all times you will follo\v all laws.

Won-employees in tfie vehicle are phibitccsl
Drinking, eating and ~
o are prohibited
~
g
Using cellular phones are prohiited.

Dmgdalcokol are p'ohibilted.
AttercationsIR& Rage is prohibited.
Any personal use is prohibited (i.e.. Errands, personal banking, lunch, etc)
Report imediatety tr, your supervisor m y change in your driving record.
These exampies arc not all-inclusive.

By signing below I havc read and understad the above xqplations and agree to
abide by them. 1 understand and agree if I do not follow these regulations, it may
be cause for dismissal.

Signature

Date

Print Name

Store
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FVESCO AUTOBODY SUPPLY, INC

Employees are entitled to vacation pay after I year of employment. Employees will
accrue vacation pay each month based on the number of hours worked.
As s m d in the current compmy policy, vacation t h e is based on years of service as of
your & v e q date. No vacation time is accrued during your first year of employment.
On your first anniversary date, you will be credited with one week of vacation and will then
begin to a c m e vacation for the next year1 year

I week

2 - 10 years
11 - 20 years
2t+ym -

2 weeks

3w&
4 weeks

The number of hours that you wilt be paid for one vacation day will be
based on your average hours per weekday in the prior mkendar year, r o u n d 4
to the nearest quarter hour, not to exceed 8 hours- The hours used to calcufate
your annuaf average will include Regular, Over Tim, Sick T i e , Holidays, and

Vacation. These hours are shown on your paycheck stub.

Vacation t h e o f f request forms need be submiffed and approved by your
immediate supervisor and received by the corporate office at least 2 weeks prior to
the scheduled time off.

Prior to submitiing a vacation request, check your locations vacation
schedule. Vacation time off is on a 1" &me 1' serve basis. Two people cannot be
off at the same time in one location. In the event 2 time osrequest forms are tuned
in on the same day, seniority will apply.

Wesccr Autobody Supply, Lnc.

Benefits
Medical Insurmce
Dental hsurmce
Life Insumce

Company pays 50% of total premium
Company pays 50% of total premium
Company pays for $10,000 life policy
additional life at employee expense

Paid Vacations
Yeats of Employment
1 Year
2-1 0 Years
11-20 Years
21 + Years

Vacation W e e k
1 Week
2 Weeks
3 Weeks
4 Weeks

Paid Sick Leave
5 Days m u a l l y after 1 year for full time employment
Paid Holidays
6 Holidays annually after 1 year of ernpiaymmt
(Memorial Day, Labor Day, Thanksgiving a d 3 floating)
Starting salary: Will not change
Hire Date 8/1/2005- We will use your Paint & Equipment
consecutive years o f employment as a basis.
40 1K Retirement Plan: Employer matches 3%, maximum
employee deferral is $14,000.

Memorial Day

Monday, May 3 0 ~

Independewe Day
Labor Day

Monday, J u i ~ 4 ~.

Monday, S e p t e n 1 k 5 ~

V - N i n g Day

Thursday, November 24Lh

Day After Thanksgiving

Friday, r@vemk 25fh

Oay Before Christmas Eve

hiday, December 23*

HOLIDAY PAY PO=

A s FOLLOWS:

ARer 1 year of employment H o l i i are paid-

Part-time people receive paid Holidays based on average hows worked.
To qualifL for Holiday pay, Employee must wark the working day before and after the

Holiday- The only exception is pre-apprwed time off in writing by management
CLOSED SATURDAYS (UNPAID)

Saturday New Year's Day

January lS'

Saturday Before Memorial Day

w 2p

Saturday Before Independenae Day

Saturday Before Labor Day

July 2"d
m b e r

Saturday Aftst Thanksgiving

Nwernber 26"

Saturday Christmas Eve Day

Decemkr 24@'

Saturday New Year's Eve Day

taecernber 31*
INWrnRY

June 4b & ll*

Saturday

7:30AM

December 3rd& loLh

Saturday

7:30AM

DISTRICT COURT SIXTH LIUDICIAL DISTRICT

I

I

BANNOCK COUNTY IDAHO
WESCO AUTOBODY SUPPLY,
INC., a Washington
corporation,
Plaintiff,

HOLLEY ERNEST individually,
AUTOMOTIVE PAINT WAREHOUSE,
a Utah corporation d/b/a
PAINT SPRAY and SUPPLY or
d/b/a MID MOUNTAIN SUPPLY,
et al,

)

Case No. CV-05-3527 OC

)

Deposition of:

)

WES HARRIS

)
)
)
)

Defendants.

.............................

I
I

)

Deposition of WES HARRIS, taken June 8, 2006, at
2:55

p.m., produced as a witness at the instance of the

Plaintiff, before Dick Telford, Certified Court Reporter and
Notary Public, in the Franklin County Courthouse County

(

Commissioners Room, 39 West Oneida, Preston, Idaho, pursuant
to notice of deposition duces tecum

I
I
I

141
EXHIBIT

REPORTED
BY:
Dick Telford

COPY

PREPARED
FOR:

POSTOFFICEBOX5 1020
IDAHO
FALLS,
IDAHO
83405
208,529,5491 FAX 208.529.5496 1.800.529.5491
Mr. Brunson

RPR, CSR

52171
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I can't remember, &$& have s a d sorneth~nglike, I'm
2 working for a new company now and then told us about it, I

A I don't remember exactly. It kgs#d

llke they
2 said as long as we had their paint and their equrpment, you
3 know, but as far as a con&~ct,or anylhing likc that, I
4 don't z m c m k r signing an*ng,
and I don't kilow if it
5 would have been with Paint and Equipment or RAM, or who it
6 would have been with.
Q So it's possible you could have done some
7
t with Paint and Equipimt
8 papwork or entered an
9 regarding -10
A I guess it's possible. Like I say, I don't
11 remmkr.
12
Q Okay.
A I know Wcsco's -- one of the guys that worked for
13
14 VVesco said he had a conbact that I had signed, but he never
15 would show it to mc, as far as the paint quipmmt.
Q Do you r e m m k r who that was?
16
17
A Craig -18
Q Russmn?
19
A -- Russum.
Q And do you remember when that conversation
20
21 occurred?
22
A I don't know what date it was. One of the days
23 that he cane down on a Wednesday -24
Q Okay. Was it after -25
A -- or Tuesday.
I

i

don't ~ m m b e for
r sure.
Q O b y . And I'll just represent to you that in
July, it was the end of July of 2005 that Wesco pwchsed
Paint and h u i p m m t here in Idaho and made fhP, transition.
So you don't m m k seeing m i v i n g a letter or anVKng
8 from Paint and Equipment that Wesco had purchased them 01
9 an@% like that?
10
A I don't.
11
Q When is the first you heard about Paint and Spray
12 Supply?
13
A I don't know for sure. I know the date on one of
14 than papers was August 16th, I believe, I had. I know that
15 paper was printed -- or it would have been after that Hughie
16 -- or Holly and Brady came down, -17
Q Okay.
18
A -- and that was the frrst I had heard about Paint
19 and Spray.
20
Q And, for the record, you're referring to a paper
21 which is in the folder which is Deposition Exhibit Three,
22 it's a black folder -23
MR. BRUNSON: And 1'11 pass it around so everyone
24 has a chance to look at it.
25
A Yes.
3
4
5
6
7
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3
4
5
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10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
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Page 1

Q And we may be getting a little bit ahead of

t

ourselves, but was it after Paint and Spray Supply was in
2
business?
3
A Yes.
4
Q And in that vein, you said you were utilizing
5
Paint and Equipment. Were you aware that Paint and
6
Equipment was purchased by Wesco?
7
A Well, yeah.
8
Q And how did you become aware of that or when did
9
you become aware of that, if you recall?
10
A I would -- the fust I remember hearing about it
11
is Hughie came down to deliver our supplies and said that
12
13
Paint and Equipment had been bought out by Wesco.
Q Okay. And was there any other comments that
14
Hughie made at that time regarding Wesco or -15
ANo.
16
Q -- regarding the service you were receiving?
17
ANo.
18
Q Did he make any comments to the effect ~ " l tit
19
would be business as usual, or that he was concerned, did he 20
make any comments at all that you recall?
21
A No. He said everything seemed to be going just
22
fine and -- but, I mean, I don't know other than -- other
23
than that, I can't remember, but I do remember that that was 24
the first I had heard about it was the day he came down, and 125
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1

Q -- dated August 16th, 2005, is this the letter?
A Yes.
Q And does it say Paint and Spray Supply, Refinish,
Tmhnology, Partner, at the top of the letterhead there?
A Yes.
Q Okay. And at the bottom it says, sincerely, and
there's a signature and it says, Corey E. Hansen, Sales
Manager?
A Yes.
Q And that letter is dated August 16th, 2005?
A Yes.
Q When did you receive this packet of information
from -- you mentioned you'd had a meeting with Brady and
Holly?
A No, I didn't have a meeting with them, they
stopped in.
Q And who was it that stopped in, was it just Brady
and Holly?
A It was Holley and Brady.
Q And when you say Holly you're referring to Holly
Ernest, and when you say Brady you're referring to Brady
Barkdull?
A Yes.
Q Okay. And do you have an independent
recollection when that meeting would have occurred?

Page 13 - Page 16
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2

1
A I know ~t was after A m t 16th $*dd&at p a w
2 was printed but I don't know what the exact date would have

recall thetn telhng you, hey,
up
at
this
point
and we'd like you to continue
J to do business with us or -4
A I -- I don't m b e r .
5
Q But it's at least your mdastanding that that
6 fist thm they stopped by they hadn't started up at that
7 point?
8
A Right.
Q You mmtioned you had a meeting with Craig Russum
9
10 but you didn't quite remember when it was, and can you give
11 me some detail about what was talked about when he came out?
12
A Well, I know when Craig came up he -- I didn't
13 order a n w g from 'em,
and he came in and told me that all
14 of my q u i p m t that I had, my paint mixers and my paint and
15 all that, was furnished from Paint and Equipment and if I
16 didn't buy from Paint and Equipment they would come and take
17 my quipmnt. I told them that would be fine, come and get
18 it. He told me he had a contract, but, there again, I told
19 you that he wouldn't let me see it. I've asked him -- I
1

3 been.
4
Q Okay. Do you m m k what was said when t h y
5 s@pped by7 And I apologim for using mating, I'm just
6 trying to decide what to refer to it as -- but when they
7 stop& by do you m a b t x what they may have said or what
8 was said hetween -A I don't know for sure. I know they told me that
9
10 tbey was opening up Paint and Spray and, you knou, rvould
11 appreciate my business, you know, whatever it may have been,
12 I don't recall.
Q And at that time did you tell them that, I think
13
14 I'U stay with you, or did you make a decision or -A I don't think so. I buy from who I want to, -15
16
Q Sure.
A -- you know, I -- I'm not going to let anybody
17
18 tell me where I can get my stuff. If I want to buy from
19 them that's who I'll buy from, -120
QSure.
A
-- so I -- I'm sure I didn't tell them,yeah,
121
22 I'll k q using you or, you know, I'm sure I didn't tell
23 them I would stay with them, that I recall.
24
Q And do you member if they made any statements
25 about Wesco at that time or about their satisfaction with

1

1
1

1

I

120
21
22
23
24
25

know I asked him two or three different t b when he'd stop
if he had my contract, and he'd say yes, it's in my -whatever he was driving, and I asked him a couple of
different times if I could see it. He wouldn't show it to
me, so I told him if that's how they was going to be, if
that's how this company was, they could come and get their

1
2
3
4
5
6
7
8

equipment and, you know, take it and do whatever they wanted
with it.
I kind of took it as there was their way to bully
me for -- to buy from them and, like I told you before, I
buy from who I want to.
Q And I appreciate that, and there is quite a bit
of competition for your business, isn't there?
ASwethereis.
NUZ. BRUNSON: And just to resolve the issue of a
contract I'll have this marked as -- I think we're on Four.
(Deposition Exhibit
Number Four was marked
for identification)
Q (By Nlr. Brunson) You've been handed what's been
marked as Deposition Exhibit Four. I will give you a chance
to look at that and tell me when you've had a chance to
review that. There's three p a p .
A (Examining documents) Okay.
Q Now you've had a chance to review Exhibit Four,
do you recognize it?
A I don't remember seeing it before, but obviously
I have.
Q Okay. And drawing your attention to the first
page of Exhibit Four, Distributorf'ser Conditional Use
Contract at the top and then at the bottom there appears to

Page 18
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11 109

thein or -A The only thing I can remember them was telling me
about their business that they was opening.
Q And did they ~nentionwho would be part of that
new business that they were opening?
A I don't recall if they did.
Q And was that the frrst time you had met Holly
Ernest or had you met hbn in the past?
A I actually had met Holly. I went down to
refinishing -- I don't know what you call it -certification class down at the warehouse in Salt Lake
probably five to six years ago, and I know I met hbn then,
but other than that I don't r e m b e r seeing him until Brady
and Holly stopped.
Q So was that the frrst time you became aware that
Paint and Spray was going to be starting up?
A Yes.
Q And again for the record, you don't remeinber when
that was but you know it inust have been after August 16th
because that was the date on the letter?
A Correct.
Q And then after that time period did Holly or
Brady or anyone from Paint and Spray stop by again?
A Well, I'm sure they did, they stopped by every

11
12
13
14
15
16
17
18
19
20
21
22
23
24
125 week.
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Q Okay And
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1 be a simatue, and it says Wes E X ~ I ~user
~ ~
2 Above user is that your signature?
3
A Yes, it is.
Q And do you believe you actually signed that on,
4

I

~

S

,

2

Q And do you remember what his response was?
A I don't.
Q And so you remmber somthing about maybe asking

34

5 it looks like, the Bth of O c t o k of 2004?

5 Hughie about a contract and whether or not you would have

6
A Yes.
Q And the Con&tiond Use Contract mentions some
7
8 eq~pmmt?

7

9

A m-h&, yes, it does.
Q And do you recopize what it's taEng about as

10
11 far as the e q u i p m t ?
12
Ayes.

13
14
15
16
17
18
19
20

/ 21
22
23
24
25

6 signed it

--

A I sure could have, If Craig told me he had a

I 8 contract and wouldn't s i p it for mc I could have. I don't
9 remember asking him,but it's possible that I -- I could
10 have asked, I don't know.

Q So would it have been after the time that Craig

11

12 b m d t it up?

Do you still have that equipment?
Yes, I do.
Arc you sti11 using the q ~ p m m t ?
Yes, I am.
And now that you've had a chance to look at this
do you believe this is probably the contract Mr. R u s m was
referring to when he came out?
A I would assume it probably is.
Q Do you =member what you said to Mr. Russun when
he &cd you -- you mentioned he had brought up the
contract. Do you remember what your response to him was?
A I told him to come and get it. He told me he had
a contract, and I says, well, that's fine, I want to see it.
Q
A
Q
A
Q

A Oh, y d .

13

14
Q And you just honestly don't rememk the response
15 that he gave you?

I don't.

16

A

17

Q Okay. Have you had any conversations with anyone

18 from Paint and Spray Supply since you got your subpoena?
19
A I've talked to 'em. Hughie came down Wednesday.
20 I'd been having some problems at the shop with my air and
121 water and so I've been working with them as far as getting
22 that taken care of.

Q Did you have any conversations about what your

23

24 testimony would be?
25

A As far as --

Page 22
1

Q And did you indicate to him at that time that

2 Brady or H w e Barkdull had told you that the contract

Page 24
1
2

Q As far as your deposition?
A NO, uh-uh.
Q Did you mention to him that you had been

3 wasn't as good as the paper it was written on, or words to

3

4 that effwt?

4 subpoenaed in the case?

5

6

A Excuse me. Ask me that again.
Q I'm sorry, it was probably a bad question.

Did you tell him at that time that Hughie or
7
8 Brady Barkdull had told you that you didn't need to worry
9 about honoring the contract, or words to that effect?
ANo.
Q In your conversations -- and let me just ask you,
12 in your conversations with Hughie or Brady or Holly or
13 anyone else associated with Paint and Spray after Paint and
14 Spray started up, did they ever bring up this contract with
15 you?
A No, not that I can remember, I don't -16
Q Is it possible that they would have?
117
A
Anything's possible, I suppose. I don't remember
18
19 them ever saying anything about a contract.
Q Is there something that would refresh your
20
21 rccollection that you're aware of?
22
A It seems like I did ask -- maybe asked H m e if
123 1 had signed a contract.
24
Q And do you remember when you would have done
25 that?
10
11

T & T REPORTING SERVICE (208)529-549t

5

A Uh-huh, sure.

6

Q And what did H b e indicate to you?
A He told me to just go to it and tell the truth.
Q Did you express any dissatisfaction about having

7
8

9 been subpoenaed?
10
A Well, yeah, it kind of pisses me off because I
11 have to take time out of my day to come up here.
12
Q And anything else you communicated to Hughie?
A Not -- not regarding the subpoena.
13
14

Q Did you talk to him about the documents that you

15 would be required to bring or
16

--

A I --I asked him about the documents, the

1 17 contract, the promissory note, because I couldn't find my
18 copy of it, and I had them fax the copy of

the promissory

19 note.
20

Q When you're referring to the promissory note,

2 1 you're referring to &position Exhibit Number Two?

Yes.
Q And do you remember the circumstances mder which
123
24 -- you previously testified that you had signed this
25 promissory note. Do you remember the circumstances under
22

A

Page 21 - Page 24

1 I need something,

1 which you signed it and made
A That I pay it off in whatever
Q And that's the promi

4 you take a look at it -- who is that is between, who are the
5 parties to that?
A As far as I know, Paint and Spray.
6
7
Q And yourself?
8
A And myself, correct.
Q And did they, Paint and Spray, loan you some
9
10 money?
11
A Yeah, they did.
12
Q And was that money earmarked for anythmg or -A It was to pay off my account with Paint and
113
14 Equipment.
Q And did you in fact pay off your account with
15
16 Paint and Equipment, as far as you know?
A As far as I know, and they never sent m e another
17
18 bill, so I assume I have.
Q So after you paid off your account with Paint and
19
20 Equipment have you been doing business exclusively with
21 Paint and Spray?
22
A No.
Q Who else have you been doing business with?
23
24
A I believe Superior.
25
Q And are they another jobber here in the Preston

3
4
5
6
7
8
9
10
11
12
113
14
15
16
17
18
19
20
21
22
23
24
25

have 'em-- I hope I haven't burned any bridges because
there might be a time that I will need something.
Q It looks like you have what appears to be a
check. Was that part of the documents you brought that you
thought might be responsive to the subpoena?
A No, that was a check that m b u d y brought down.
(Indicating)
IVIR. BRUNSON: Oh, it's
witness fee check,
sure. Okay. That's your -THE WITNESS: It's only half enough, by the way
-- well, as of right now you're probably all right.
(Laughter)
THE WITNE~S:Any longer and I'm going to bill
you.
(Wter)
Q (By Mr. Brunson) Gettrng back a little bit to
the promissory note you signed, did that play a role in your
motivation to continue doing business with Paint and Spray?
A As part of motivation, what do you mean?
Q Or you'd been doing business with Paint and
Equipment and you switched to Paint and Spray, nght?
A hght.
Q At what point did they come in and say, we'll

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 28
take care of your account with Paint and Equipment?
A I really don't know. I think I asked them about
it because I was just new in business, I got behind because
of, I guess, just being new in business. I owed them quite
a bit of money. I thought I had been keeping current, and I
wasn't, so I ended up owing them a bunch of money when it
all was said and done, and I don't remember how it got
brought up, how it -- I assume that I probably asked them,
you know, and Hughie, I would imagine, told them that I
still owed, you know, Paint and Equipment this much, but I
can't say, honestly. I shouldn't say anyttung because I
don't know for sure.
Q Do you know if that came up at the -- when they
dropped by with Deposition Exhibit Three, which is this
folder of marketing type material?
A It could have done. I don't know, I can't
remember.
Q Fair enough.
Has Paint and Spray given you any other type of
assistance or any other type of incentives -ANo.
Q -- to do business with them?
A No, just good customer relations.
MR. BRUNSON: I'm going to check my notes, but I
think I'm about done, but if you have questions for the

Page 26
1 area?
2
A No, they are out of Ogden, I believe.
Q I see. And I probably should have asked you this
3
4 sooner, but is your business based here in Preston, Idaho?
5
A Yes, it is.
Q Have you continued to do any business with Wesco
6
7 Paint and Equipment?
8
ANo,Ihaventt.
Q And why dld you stop doing business with Wesco
9
10 Paint and Equipment?
11
A Because I've known Hughie and Brady ever since I
12 was in school at ISU,I became friends with them, and
13 they've helped m e out a ton on problems I've had, and
14 they're just good friends of mine, and they've taken care of
15 m e for years and years and years, and -- and I hope they
16 still will.
17
Q And so you had a pretty strong customerlsupplier
18 relationship with those guys and trusted them?
19
A Yes.
20
Q Were there any other reasons why you decided to
2 1 stop doing business with Paint and Equipment?
A Not until Craig Russum was up and told me they
23 were going to take my equipment if I didn't buy from them.
24 I still -- you know, I didn't want to bum any bridges,
25 because, you know, down the road there might be a time that

1
1
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August 16,2005
Valued Customer:
Thank you for allowing us the o p p o r k t y to show you who we are and why we would
appreciate the o p p o k q to earn your business The name Paint & Spray Supply may be new or
unfam&r to you but we have been selhng automotive paint and related suppties in Boise and Nampa
since 1972 and since 2000, have been part of the Auto Body Supply-MbuntaiaWest Paint and
Automotive Paint Warehouse Family If fact, if you or any of your associates have been to any
BASF certdication classes in Salt Lake City, it was conducted at our accredited APW Training Center.
We have always been the BASF support and training network for your area.
With some of the changes in distribution over the past several years, it has become increasingly
difficult to h d a partner that is as passionate about fninkg and education as we are, so, the
decision was made to extend our f d y to southeastern and southern Idaho to offer the same level
of support we offer a13 our customers.
Ou people have always been our greatest asset. Whether it be Larry Mathis conducting a Small
Damage Repair System class or his award winning Custom Workshop; Dave Maxwell with over 43
years experience assisting you with shop flow or processes, or of course Brady Barkdull with 251.
years in the market, our people are ready, w d h g and most assuredly able to assist you with whatever
challenges the industry throws o u way.

In this booklet you will h d information on some of o u upcoming tabmg and support
programs, many of whidh may be faidiar but until now, unadable to this market. The Calendar of
Trainkg shows upcoming classes for the 4th quarter of 2005 with some slated to be held in this area.
The Owner Manager workshop will be coming to both Twin Falls and Pocatello in October. And
again for 2005, Paint & Spray has put a NACE travel package together for y o u convenience. Also
included is your invitation to the upcoming Vision Plus program to be held in Salt Lake on
September 15th. We are excited about the future and look forward to working together. Thank you
again for y o u time and from all of us, we look forward to the opportunitp to earn y o u business.

Sales Manager

1 6 9 WEST B U R T O N

SALT LAKE CITY, UTAH
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Management Series
ThisWorkshop has been designed for the owner 1-er

i
:!

oftoday's coIlision shop and the challenges and
opportunitiesyou b.

Y

*

.!

Village Inn-ROY
1780 1. 5600 South
m e s . Oct.4th-

I

1.What t h e "Top Ten" c i t a b l e o f f e n c e s a r e

.q

7

and how t o avoid them.
2 . How t o implement a Written S a f e t y Pro-

9

1
Salt Lake Cit
Training Center
1 5 7 West Burton Ave.
Wed. Oct.5th.
APW

-

12:OO

gram.

6

3 . How does a r e s p i r a t o r t e s t - f i t work

5

33

and why it i s important.

1;30PM

115 N. 1200 West
Thuss Oct . 6 t h -

.

,$

:i

4

4 . How t o conduct a shop s a f e t y meeting.

$,

5

5 . When was t h e l a s t time you had "Right

?

?

4
:r
$

t o Know" t r a i n i n g i n your shop?
For Additional
Corey @

Information

!#

.5,L'

,

Please call

801-651-6190
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Cost is only $15.00 and includes
lunch and refreshments.
SAS Safety Workbooks, which include
the outline for the written
safety program will be available.
r--..
- .. .+-.-.97q
'~-gf&-j&~~u,:3p.:..*"'"'~:>&&&~~~5y~5<+..>~-yf

Boise
Location TBD
Tues.Oct.18th.
12:OO

-I

t30PM

Location TBD
Wed. O c t - 1 9 t h 12:OO

-

1:30PM

Location TBD
Thurs. Oct .20th.
12:OO

-

1:30PM

FAXBACKRSW

Phone

I

Invoice cus tech

I

erial Pro
Highlights:
This workshop involves participants in
discovering and analyzing the factors that
influence a collision center's profitability on
paint & materials (P&M). We will first assess
P&M sales by scrutinizing estimates for notincluded items and P&M add-ons, proper
classfication on the estimate and repair order,
and measuring actual P&M sales per paint
hour. Next, we will seek to minimize P&M costs
through usage reduction, proper classification
of non-P&M items, and analyzing both total
P&M cost and Paint (only) cost per paint hour.

weloped and Presented by:
>IfisionManagement Services, Inc.
srnie BlickenstafT

Finally, we will analyze the performance
of example facilities to learn to determine
what separates excellent from average or
poor performance.

0

'

~ t eThursday,
:
September lgh2005
me: 8:00 a.m.

0

499 per person
\SF Customers only: $299 per person
$249 for two or more from same shop

Supplements
o Insgrqg68 Caps
o ~isclass'ifi~ation
P&M C o ~ issue^
t
o

- 4:30 p.m.

rcation:
Idisson Hotel
5 West South Temple
rlt Lake City, UT 84101

The 3'' Profit Center
Learn how to manage P&M Sales and
Costs separately
P&M Sales Issues

o Inventof)! Control
o ~ccowntability

o Waste & Habits
Learn to focus on First Things Fitst
P&M Key Pe'~airilanceMeasurements

Hands-on Exercises

i m i t e d k t i .ACT NOW
to reserve yourspee!

BASF
mint & Spray Supply
REFINISH TECHNOLOGY

PARTNER

Watch For Our 2'ld Annual
Winter Classic Coming
Spring 2006.

Auto Body Supply
Pbi'nt& Spray Supplv

REMEMBER TO

............................
To register on-lme:
0

/www.naceexpo.com/
/www.semashow.com/

•

...........................

Invite You
To Join Us At

Thursday, November 3rd
Saturday,November 5th
Mandalay Bay Convention Center
and

Tuesday, November 1st
Friday, November 4th
Las Vegas Convention Center

Las Vegas
November 1-5
2005

Auto Body Supply
Paint & Spray Supply

Y
.
- .
iir)
.
,5 1 1

TFC,,,

CI
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*A*-.
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NACE 2005
Mandalay Bay Convention Center
Las Vegas, Nevada

1

Option #1 LUXOR
Arrival; Tuesday, Nov. 1
Departure: Sunday, Nov. 6
Tues.- Sun. Rate $149.00per night + tax
Total $816.00($272.00')
I l t a lurr

.\Or

tarbsk t r r r /wtruotlrI or ,tat ,tort Iottttlr Iur

y,r

NEW Option #2 LUXOR
Arrival: Wednesday, Nov. 2
Departure: Sunday, Nov. 6
Tues.- Sun. Rate $149.00per night + tax
Total $654.00 ($218.00')
/loot

1003

\(IT
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Option #3 LUXOR
Arrival; Thursday, Nov. 3
Departure: Sunday, Nov. 6
Thurs.- Sun. Rate $149.00per night + tax

-

Total 10,$492.00
($164.00*)
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Please Fax completed form to Corey@ 1-866-534-4568for inquiries contact your Sales Associate or call

Option #4 EXCALIBUR

(

Arrival; Tuesday, Nov. 1
Departure: Sunday, Nov. 6
Tues.-Tnurs. Rate $119.00per night + tax
Fn.-Sat. Rate $139.00per night + tax
Total $693.OO($23 1 .OO*)

I

Tito.

** ( ) Please charge my account $218.00 x 3 months x

1

Tloi~tlncs

3usiness Name

Phone

Fax

Email

Guest

"Jest

I
I
I

I

I authorize Auto Body SupplyDaint & Spray to charge my account according to my reservation request.
'.

4 ~ 1 ( 1 3 1dCit11ig1e1.111~
n1.e

strictly dependant on when ~.rser\.atiol\sarc matle.

tiler ; I I . I . O I ~ ~ ~ I ~31.c
C I ~I I~I SB ~ C in

advance.

5\11

Options milst be paid in ti111 prior to al.ri\.al a! hotel ~ ~ n l s s s

I
I
I

,tor110lc tv

08

~~ro~toot~tl
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10 80 TO

NEW Option #5 EXCALIBUR
Arrival: Wednesday, Nov. 2
Departure: Sunday, Nov. 6
Wed.-Thurs. Rate $119.00per night + tax
Fn.-Sat. Rate $139.00per night + tax
Total $564.00 ($188.00*)

OR

( ) Please charge my account $492.00 x

100 s \Or

-

.vOT i ~ t t : l ~ o ~ l c ~/ ~~vos~ootrt ~or
t l tttt,~.iotritl&vtt~tl
r1t0t~t.s.

Option #6 EXCALIBUR
Arrival: Thursday, Nov. 3
Departure: Sunday, Nov. 6
Thurs. Rate $119.00 per night + tax
Fri.-Sat. Rate $139.00 per night + tax

&%

@&;
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AUTO BQ&Y SWPLY
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PAINT & SPRAY SUPPLY

2005
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RFN203 1203
PDR mhring Workhop

6
h

h

OoP.ae~MansgerLuncheon Workshop
How implmrent a Shop Sa/.fy Program
Ogden Oct 4 flues.) SLC Oct 5 (Wed.) Orem Oci 6 (Tburs) Boise Od 18 (Tues.) Twin Falls Oct 19 (Wed) Poc. Oct 20 ( Tburs)

Owner-Manager Luncheon Workshop
Restlvafionsfor in-shop schedule to be announced

Glasurit Certification
NOV.8-9-10 frues.-Thurs. ) 2:W P.M. - 10.m P.M. MWTC
Color Match Certificstion BASE
One-Day Nov. 29 (Tues. ) 830 A M 4:30 PM. APW TC

-

WN201
RFN102 1202

Owner-Manager Luncheon Workshop
Reservationsfw in-shop schedule to be announced

Diamont One-Day Recertification
Dec. 13 (Tues.) 8:30 A-M - 4:30 P.M. APW TC
GIasurit One-Day Certification
Dec. 15 (Thurs.) 8:30 A M - 4:30 PM. APW TC

) Actual class da$essad fornag may cifilaf~lge,please contact pour Sales Asstxiate far details.

For more information about any of these programs, or ia be included in our Rot Fax I E-mail program, please contact
your Salesperson or the Store nearest you. Or E-mail your requests to corey@pa&guys.com

Idaho

Utah

Salt Lake MVVP Midvale Orem Ogden St.George Boise Nampa PocateUo Twin Falls
187-9638

487-7535 261-0404 225-3155 393-3333

674-3720

342-7719 463-7779

232-1020

732-5886

I
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WHAT FOLLOW-I. P IS PLAWED WIT'H THE CUSTOMER?
Date
-

-Actian
.

REQUEST SUBMX'ITEDBY:

APPROVED BY:--

P.O. Box 991
Poeate110, fJ) 83204-0991
(208) 232-286
(208) 232-24.99 TdeAaornv fbll Defmh&

mIcm DISmCT OF THE

R?

OF B M W K

C

OBODY SUPPLY, INC., a
omtioR,

)

1
1

) Case No.CV-05-3527OC

PldWs,

1
1
1

VS.

HOLLY ERNEST b & d d U y ,
A W O M O m PAINT W m O U S E ,
a Ulah c o t p d a n &/a PAINT SPRAY
AND SUPPLY or d/b/a h4lD

M O W a SUPPLY, JEFFBEY PECK
individdy, TRAVIS DAYLEY

iadividdy, JOEL JOHNSTOPT
hdMddy*C
m DOBBS
hdividdy, DAVID CRISTOB&
individuaUy, RYAN NESh & e d a y , 3 0 D E REID individuatly,
C m . SSTAIRS b M d d y ,
TIFFANY momm b a ~ d m y 9
W G H B r n W L 7Mvidwlly$
BELADY B-TJLL
h&edWy7
MICHAEL COOK indi.vidudlly,
SHELBY THOlS!fPSON individdy,
J'ENNY HANCOGEC individually,
KELLY R MCCLURE indivihdy,
JOEIN DOES I THROUGH X, MARY
DOES I THROUGH X, BLACK
C O W O U a O N S I TlEtOUGH X,
GREEN P m m l H I P S I TElROUGH
X AND
LIIWTED LIABILITY
COMPJOT53S 1 THROUGH X,
Defendmts.

)
.)

1
)
1

TO

s l!'llWT

REQUEST

) -0GATOmS

1
1

1

--

)

)

I1
1

--

-------I

?,:,
5~
$

1

"

~

~

)
)
)

1

)

3

1

EXHIBIT

COMES NOW,the Defmdant, Brady Barkdull, pursuant to Rules 33 and 34 of the
0 \ 6 3 \ 6 3 a 0 v 3 i ~ o v ~ ~ ~ kResponses
dufI
O PWtBs F i3SFA.wpd

we 1

r'

IdahoRules of CivilProcedure, and maimthe foilowingaawers and responsesto Plainws

First R a p a t for Admission and Lntenrog&ries to Defmdant B&
REOUEST FOR AD-

--=
-

NO.1: Admit that on August 17,2005 you placed

multiple d s to High Desert Realty.

$mwER-

Barkdull as follows:

'

Admit,
: Admitthatthe pmpose f
a Cg-

Hi&

Desert Realty was to assist Automotive Paint Warehouse d/b/a Pakt & Spray Supply in

locating a retail location in PocakIlo, Idaho,Twin Falls, Idaho or Idaho Falls,Idaho.
AN-

Admitt.

REO-R

A D m O N NO.3: Ac€mitthat on August 19,2005 you placed

multiple calls to Hi& Desert: Realty.

4
V
lm Adm'rt.

OUEST FORADMISSIO~~O.
4: Adxnit thatthe purpose for cantacting High
Desert Realty was to assist Automotive Paht W a r e h ~ ~ dlWa
s e Paint & Spray Supply in

locating a retail location in Pocateklo, Idaho,Tppin Falls,Idaho or Idaho Falls, Idaho,

ANSWEJk Adrmit.
OUEST FOR ADMISSION NO.5: A M that on Aagast 16,2005 you placed
a call to Bannock Planning & Development

ANS-

Admit.

OuIcST E'OR AIDMISSION N0..
6: Admit that the purpose for contacting

Barmock Plarmiag & Development was to assist Automotive Pain Warehouse d/b/a Paint &

Spray Supply in locating a retaiI laxiion in Pocatello?Idaho, Twin Falls, Idaho or Idaho

Falls,Idaho.
ANSWER: Deny. The purpose of the call was probably to in*

about obtaining

a business licme-

: A&t h t on Auguft 16,2005 yon placed

: Admit that the purpose for contacting
vvas to assist Autom*e

PocattsUo B d b g Dep

Paint 'FV82ehouse d/b/a Paint fP;

Falls, Idaho or Idaho
Falls, Idaho.

.

Deny. The pwose of the call was probably to inq-

e

about

obtaining a business ticease
: Admit h t on August 16,2005 you pfaced

calls to Tide Fact Inc.
I admit calling the number listed on my phone biU on August 16.

X

cannot recall telqhoaing T i e Fact, Inc., though and cannot admit or deny the purpose of

such a dI,if that is who I d e d .
REOUES'I' FOIRmmSSIONNO.10:

'

admit^ the purpose fix Co-g

[sk]Title Fact, Inc was to assist Automotive Pain Warehouse d/b/a Paint & Spray Supply

in locating a retail location in.Pocate:llo,Idaho, Twin Falls, Idaho, or Idaho Falls, Idaho.
slPJSWER: I admit calling the number listed on my phone bill on August 16. I
cannot recall telephoning Title Fact, Inc., though and cannot admit or deny the purpose of
such a call#if that is who I d e d .

~ ~ 0 . G A T O NO.
R Y1:

For anyoffhe:fomgoingreqm for admission that

you deny, please state with particularity the factual basis for such denial.
S

See responses given with Request for Admission Nos. 9 & 10.
Page 3

D A ~ this
D

23

day of June, 2006.

MERRILL & MERRILL, C H A R .

BY

DATED this 2 3

?
& W
&
Kent L.Hawkins

day ofJune, 2006.

SUBSCRIBED AND SWORN to me this a3 day of June, 2006.

N-

Public fw Idaho

-

BWADY BARKDULL'S ANSWERS TO PhKNTIWS FIRST R E Q m FOR ADMEWON AND

TNTERIIOCATOW
0

:

\

6

3

\

5 Responses
~ ~ to PlaWB FirscRFkwpd

P w ~

FOR m W % O N AND m m O G A T
S was this
2006, sewed upon the f o l l d g in the manner indicated below:

6 day of June,

u
U.S.Mail
u
Hmd Delivefy
uO v d & t Delivery
m e l e e

59 T-

7732
id4

DlclmwANT B U D Y ~ U L L ' AWSWERS
S
To PLAmTms FIRSTREQUEST $OR ADrnNON AND
-0GAT-S
Page 5
0:\63\6340V)iYcove~atkduUResponses to Plaint33 First RlFAwpd

Stephen S. D m (ISB jtf2117)
Kent L. Hawfins (ISB #3791)
t,G
109 North M w - 5th Floor
9.0. Box 991
Pocatt=llo, If) 83204-0991
(208) 232-2286
(208) 232-2499 Telefm

TEmD

Attorneys for D e f e n h t s

lN THE D I S W C T COURT OF TEE S

ICLAL DISTRICT OF TFII3
STATE OF IDAHO, I
NAND FOR THE COUNTY OF BANNOCK

W S C O AUTOBODY SUPPLY, NC,,
a
Washirrgon corporation,
)

Plaintiff,

)

VS.

%
-

Case No. CV-05-3527 OC

)

HOLLY ERNEST individually,
AUTOMOTIVE PAINT W M H O U S E , a
Utah corporation d/b/a PAINT SPRAY AND
SUPPLY or W a MU) M O W *
SUPPLY, E F F W Y PECK individually,
TRAVIS DAYLEY individually, JOEL
JOHNSTON individually, C
m
DOBBS individually, DAVID CRISTOBAL
individually, RYAN NESMITH individually,
JODEE RElD individually, CURTIS
STAIRS individually, TIFFANY THOMSEN
individually, HUGH BARISDULL,
individually, BRADY BARKDULL
individually, M C W L COOK individually,
SEELBY THOMPSON individually, JENNY
W C O C K individually, KELLY R.
MCCLURE individually, JOHN DOES I
THROUGH X, MARY DOES I THROUGH
X, BLACK CORPORATIONS I THROUGH
X, G m E N PARTNERSHIPS I THROUGH
X AND RED LIMITED LIABILITY
COMPANIES I THROUGH X,

1
D E F l E m m HOLLY ERSYEST'S
ANSWM AND RESPONSES TO
P L m ' S F'IRST SET OF
INTERROGATO~S,REQUEST FOR
) PRODUCTION
)

)
)
)

1
j

Defendants.

121
EXHIBIT

COMES NOW, the Defendant, Holley Ernest, pursuant to Rules 33 and 34 of the Idaho Rules
of Civil Procedure, and makes the following answers and responses to Plaintiff's First Set of
Interrogatories and Requests for Production to Defendant Holley Ernest as follows:
Defendant Holly Ernest's Answers and Responses to Plaintiffs First Set of
Interrogatories, Request for Production
6340: Emest's,Answers,First.Set

INTERROGATORIES

MWUQC;ATQRY NO. 1: Please state the full name, address, current occupation and job
title of every person who is assisting in mwering these interrogatories.

ANSWER TO ImEmOGATORY NO 1: Holly Ernest, President of Automotive Paint
Waehouse; Thomas Davis, President of Paint and Spray Supply, Inc.; Brady Barkdull, Manager of
the Paint and Spray Supply, Inc. stores in Idaho Falls, Pocatello and Twin Falls; Jenny Hancock,
employee; Roger Maxfield, employee; Steve Dunn and Kent L. Hawkins, attorneys.
NTEmOGATORY NO. 2: Please identify, by location and description, all documents, data
compilations, and tangible things that the Defendant may use to support its claims andor defenses
in this matter.

A N S W R TO INTERROGATORY NO. 2: Objection. This Request is vague and overly
broad. It is anticipated that Defendant may use the documents attached to all of the depositions
taken in this case, all discovery provided to the Plaintiffs, and all documents which have ~ o r m a l l y
already been provided to the Plaintiffs in support of its case. Beyond this, it is impossible for
Defendant to determine which documents will be used to support its claims. When the specific
identity of such documents becomes known, they will be provided as supplementsto these responses
or in accordance with the Court's Order regarding the disclosure of exhibits or evidence.
INTERROGATORY NO. 3: Please identify each business entity of which you have an
ownership interest in and identify the: extent of your interest.

ANSVVER TO INTERROGATORY NO. 3: Objection. Any other business entities of
which I have an ownership are completely irrelevant to this case and would not lead to the discovery
of any relevant evidence. Furthermore, such questioning constitutes an impermissible inquiry into
the assets of a Defendant, which inquiry is completely inappropriate. Without waiving these
objections, I have an ownership interest in Automotive Paint Warehouse, a Utah corporation,( M W )
and in Paint and Spray Supply, Inc., an Idaho corporation (P&S).

Defendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories, Request for Production
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MTERJiOCATORY NO. 4: With respect to the corporation known as Paint & Spray
Supply, Inc. (P&S), an Idaho corporation please set forth the followJng idomation:
Set firth the state of incoporation, registered name as it appears in the Articles of

a.

hcopration, and date of incorporation.

b.

Set forth the address and telephone number of the corporation's registered office and

the address and telephone number of its principle place of business.
C.

Descfibe each class of stock and, for each such class, set forth the total number of

shares authorized, the total number of shares issues and the total number of shares outstanding.
d.

Set forth the name and address of each member of the board of directors and specify

the number of shares of each elass of stock owned by each director. Also indicate which director
is the Chairman of the Board.
e.

Set for [sic] the name and address of the current President, Vice President, Treasurer

and Secretary; and, to the extent that you have not already done so, specify the number of shares of
each class of stock owned by each officer.
f.

Summarize and briefly describe the nature and business of the corporation.

g.

Specify whether the Corporation is a "C" Corporation or a Subchapter "S"

Corporation.
h.

Has the charter of the corporation ever been suspended, revoked, dissolved or

cancelled? If your answer is anything other than an unqualified "No," please set forth details with
respect to each such action. Your answers should include, but not be limited to, the date and reason
for each such action and the person, persons, entities or agencies who initiated the action.
1.

Please set forth the name, address and telephone number of the custodian of the

corporation's:
1.

..

11.

Minute Book
Balance sheets for the years 2000 - to present

Defendant Holly Ernest's Answers and Responses (is, Plaintiff's First Set of
Interrogatories, Request for Production
6340: Ernest's.Answers.FirstSet
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iii,

Income statemen& for the years 2000 - to present

iv.

Ledgers for the years 2000 - to present

A N S m R TO INTEMOGAI10RY NO, 4:
a.

1&0.
Paint and Spray, Inc.
April 10,1972.

b.

108 E. 4 0 Street
~
Boise, Idaho 83714
(208) 342-77 19
Objection, this info

C.

n is irrelevant and would not lead to the discovery of any

relevant infomation.
d.

Objection, insofar as this seeks to know the number of shares of each class of stock

o w e d by each director as such Sormation is irrelevant and would not lead to the discovery of any
relevant information. Without waiving that objection:
Holly Ernest, 169 West Burton Avenue, Salt Lake City, Utah 84 115
Tom Davis, 169 West Burton Avenue, Salt Lake City, Utah 84 115
There is no chariman.
e.

Objection as to disclosing the number of shares owned by each officer as this

information is irrelevant and would not lead to the discovery of any relevant or admissible
information. Without waiving that objection:

f.

Thomas Davis, president
Todd Martin, vice president (108 E. 40&Street Boise, Idaho, 83714
Holly Ernest, secretary
The nature and business of the corporation is to sell paint and related products.

g-

"C" corporation

h.

Not to my knowledge.

1.

Defendant objects to the disclosure of this S o m a t i o n as it is irrelevant and would

not lead to the discovery of any admissible or relevant evidence. Without waiving this objection,
this information is in the possession of Roger Maxfield, an employee, 169 West Burton Avenue, Salt
Lake City, Utah, 841 15, (801) 484-5548.
INTERROGATORY NO. 5: Describe as precisely as you are able to do so, the exact
f-cDefendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories, Request for Production
6340: Emest's.Answers.First.Set
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s u b s ~ c cof
: all of the sbtements, conversations and comunications you had with anyone, except

your aaomey, regarding the Plaintiff or Paint & Equipment Supply-Idaho, Inc. d i n g the time period
of August 2004 to the present, and with respect to each sbtment, conversation and comunication,
please set forth the following S o m a t i o n specifically and in detail:
a

The rime, address, occupation and relationshipto the parties of the person who made
the statement.

b.

The name, address, occupation and relationshipto the parties of the person who made
the statement.

C.

The date and approximate time of the c o m ~ c a t i o n .

d.

The location where communication was made.

e.

The context and circumstances mounding the statement.

m S W R TO IWEmOGATORY NO. 5: Objection. This Interrogatory is overly broad
as to scope and time. It also seeks information which is proprietary as dealing with business
relationships of Holly Ernest and Paint and Equipment Supply Idaho which have nothing to do with
the allegations of the Complaint. Further, this request is vague and unduly burdensome. Without
waiving that objection, please see the depositions of Holly Ernest and Tom Davis where such
conversations are discussed. If conversations other than those referenced in those depositions are
recalled, which are material to the allegations of the Complaint, this answer will be supplemented.
INTEFtROGATORYNO. 6: Have you ever been a party to any lawsuit or litigation? If your
answer is anything other an unqualified "No," then for each such case in which you were involved
within the preceding 10 (ten) years, please set for [sic] the following information specifically and
in detail:
a.

The title and nature of the action and a brief description of your role or part in it.

b.

The name and address of the court and the case number.

c.

The resulting verdict or judgment.

d.

Thename, address and telephonenumber of each person or entity, other than yourself,

who was a party to the litigation.
Defendant Holly Ernest's Answers and Respons~sto Plaintiffs First Set of
Interrogatories, Request for Production
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ANSWER TO INTEmOGATORY NO. 6: Holly Ernest was named as a party to a lease
dispute case in Utah in 1999. This was a dispute with Grand Central, Inc. doing business as Fred
Meyer. The case was filed in 1997. It settled without trial in 1999. Further details are irrelevant and
would not lead to the discovery of relevant evidence.
INTEmOGATORY NO. 7: Describe as precisely as you are able to do so, the exact
substance of all of the statements, conversations and communications you had with anyone, except
your attorney, regarding BASF during the time period of August 2004 to the present, and with
respect to each satement, conversation and c o m ~ c a t i o n ,please set forth the following
idomation specifically and in detail:
a.

The name, address, occupation and relationshipto the parties of the person who made
the statement.

b.

The name or names of the individual or individualsto whom the communication was
directed.

c.

The date and approximate time of the c o m ~ c a t i o n .

d.

The location where communication was made.

e.

The context and circumstances surrounding the statement.

ANSFWR TO I N T E ~ O G A T O R Y
NO. 7: Objection. This Interrogatory is overly broad

as to scope and time. It also seeks information which is proprietary as dealing with business
relationships of Holly Ernest and Paint and Equipment Supply Idaho which have nothing to do with
the allegations of the Complaint. Further, this request is vague and unduly burdensome. Without
waiving that objection, please see the deposition so Holly Ernest and Tom Davis where any such
relevant conversations are discussed. If conversations other than those referenced in those
depositions are recalled, which are material to the allegations of the Complaint, this answer will be
supplemented.
INTERROGATORY NO. 8: Describe as precisely as you are able to do so, the exact
substance of all the statements, conversations and communicationsyou have had with Roger Howe
or Lloyd White from August 2004 to the present, and with respect to each statement, conversation
Defendant Holly Ernest's Answers and Responses to Plaintiffs First Set of
Interrogatories, Request for Produetion
6340: Emest's.Answers.First.Set

and c o m ~ c a t i o nplease
,
set forth the following information specifically and in detail:
a.

The n m e , address, occupationand relationship to the parties of the person who made
the statement.

b.

The nixme or names of the individud or individuals to whom the comunication w a
directed.

c.

The date and approximate time of the c o m ~ c a t i o n .

d.

The location where c o m h c a t i o n was made.

e.

The context and circumstances surrounding the statement.

ANSWRrl;Om m O G A T 0 R Y NO. 8: Objection. This Interrogatory is overlybroad
as to scope and time. It also seeks information which is proprietary as dealing with business
relationships of Holly Ernest and Paint and Equipment Supply Idaho which have nothing to do with
the allegations of the Complaint. Further, this request is vague and unduly burdensome. Without
waiving that objection, please see the deposition so Holly Ernest and Tom Davis where such
conversations are discussed. The conversations other thanthose referenced in those depositions are
recalled, which are material to the allegations of the Complaint, this answer will be supplemented.

REOUEST FOR PRODUCTION
REOUEST FOR PRODUCTIONNO. 1: Please produce a list of all customers for any Idaho
Falls, Pocatello and Twin Falls stores which you have an ownership interest in from July 1,2005 to
the present date.

RESPONSE TO mOUEST FOR PRODUCTION NO. 1: See attached.
REOUEST FOR PRODUCTION NO. 2: Please produce a list of all sales from Paint and
Spray Supply, Inc.'s stores in Idaho Fdls, Pocatello, and Twin Falls &om the date opened to the
present date.

RESPONSE TO REOWZST FORPRODUCTION NO. 2: Objection. This Request seeks
information which is not relevant to any of the allegations in the Plaintiffs Complaint and is not
reasonably calculated to lead to the discovery of relevant or admissible evidence. Further, this
information is proprietary and confidential and its disclosure could be harmful to the Defendant.
Defendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories, Request for Production
6340: Ernest's.Answers.First.Set
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: Please produce all documents relied on to answer

h t e a 0 g 8 t 0 ~No. 4.
: See infomation at

"h~://~.accessid~~.~~
: Please produce all documents relied on to answer

hte~ogatoryNo. 5.

mSPONSE TO REOUEST FOR PRODUmION NO. 4: There are none.
mOUEST FOR PRODUCTION NO. 5: Please produce true and correct copies of any
documents, items or things you reviewed in preparing your responsesto the foregoing interrogatories
and requests.

RESPONSE TO REOUEST FOR PRODUCTIONNO. 5: See documentsattached related
to interrogatories which were not objected to.
REOUEST FOR PRODUCTION NO. 6: Please produce true and correct copies of all
documents identified in the foregoing interrogatories.

RESPONSE TO REOUEST FOR PRODUCTION NO. 6: There are no other documents.
REOUEST FOR PRODUCTION NO. 7: Please produce all documents relied on to answer
Interrogatory No. 7.

RESPONSE TO REOUEST FOR PRODUCTION NO. 7: There are no documents.
REOUEST FOR PRODUCTION NO. 8: Please produce all documents relied on to answer
Interrogatory No. 8.

RESPONSE TO IWOUEST FOR PRODUCTION NO. 8: There are no documents.
REOUEST FOR PRODUCTION NO. 9: Please produce Paint and Spray Supply, hc.'s
Computer customer list for Twin Falls, Pocatello, and Idaho Falls as of the present.

RESPONSE TO REOUEST FOR PRODUCTION NO. 9: Same response as No. 1,
attached.
REOUEST FOR PRODUC??ON NO. 10: Please produce Paint and Spray Supply, Inc.'s
financial statementsfor the Twin Falls, hcatello, and Idaho Falls &omtheir inception to the present.
Defendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories, Request for Production
6340: Ernest's.Answers.First.Set
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Objec~on.This request

seeks docments which are not relevant to any of the allegations in the P l & ~ f f sComplaint and are
not likely to lead to the discovery of relevant or admissible evidence. Further, this infomation is
propriem and contidential and is not discoverable.
WOUEST FOR PRODUCTIONNO. 11: Please produce all documents or correspondence
b e m e n you and BASF &om August 2004 to the present.

MSPONSE TO mOUEST FOR PRODUCTION NO, 11: Objection. This Request is
overly broad and unduly burdensome. Further, this Request seeks documents which are not relevant
to any of the Plaintiffs Complaint nor is this Requests likely to lead to the discovery of relevant or
admissible evidence. Further, this information is proprietary and confidential and its disclosure
could be h f i l to the Defendant.
DATED this

d7".

day of June, 2006.

MERRILL & M I E W L , CHARTERED

Attorneys for Defendants

Fa"

4-.

Defendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories. Reauest for Production
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DATED this

day of June, 2006.

STATE OF UTAH

1

corny of

1

:ss

SUBSCRIBED AND SWORN to me by Holly Ernest on this 87~4day of June, 2006.

Notarv Public
,
~esid&:
f~[d7r/d
My Commission Expires: 3A

Defendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories, Request for Production
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CERTIFICATE OF SERVICE
I, Kent L. Hawkins, the undersiped, one of the attorneys for the Ilefendmb, in the abovereferenced matter, do hereby certify that a true, full and coned copy of the foregoing Defendant
Holly Ernest's h w e r s and Responses to PlahbPs First Set of htenogatories and Request for
Production was this-$',day of June, 2006, served upon the following in the m m e r indicated
below:

@.s.

Michael D. G&ey
LAIR G N m Y
CfiDER PA
2 105 Goromdo Street
Idaho Falls, Idaho 83404-5 171

u

Defendant Holly Ernest's Answers and Responses to Plaintiff's First Set of
Interrogatories, Request for Production
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Hand Delivery
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Customer Num
6472
10296
10399
10607
11011
11090
11220
11311
11329
11351
11384
11447
11524
11569
11610
11966
11967
12233
12240
12325
12326
13328
13981
14003
14664
14777
14800
14810
15375
15800
16156
I6400
16654
16655
16721
18868
19900
21544
22024
22505
22891
23311
24444
24800
25525
33190
33255
33357
33360
33653

Customer Name
KODIAK NORTHWEST, INC. *C*D
HAILEY AUTO BODY
SNAKE RIVER GLASS
SPECIALTY CONTRACTING
BODY WORK TOD DE BIE
STUTZMAN, INC.
T-W INC TIRES WEST
AMERICAN AUTO BODY
ALAN STATEN
TERRYDOBBS
TIM PIERCE
TRAVIS DAYLEY DEMO ACCT
W I N FALLS SIGNS
BRAD MCCLURE
VALLEY AUTO BODY/ BELLEVUE
ADDISON COLLISION REPAIR
ADDISON COLLISION REPAIR RM
A&T AUTO CENTER LLC
CRAWFORD BODY SHOP
AMERO'S PINSTRIPE & PAINT
ALMAT INC
DARRIN CARTER
WILSON'S LUBE & DETAIL
FERNAU AUTO BODY
ACTION AUTOBODY
BIGWOOD BODY & PAINT
ASHLEY HAUSER
BILL'S AUTOMOTIVE & MUFFLER
IDAHO FARM EQUIP/SALES
JAMES BOLTON
JEROME AUTOBODY INC
KIM HANSEN CHEV
CHEV CADILLAC (NO-TAX)
CHEV CADILLAC (TAX)
LATHAM MOTORS
PAINT & SPRAY SUPPLY (Tff)
CASEY ANDERSEN
BOISE CASCADE CORPORATION
MAGIC VALLEY METAL WORKS
COLLEGE OF SOUTHERN IDAHO
CREG E CLARK
INTERSTATE MANUFACTURING INC
LARRY CHRIS AUTO BODY
LARRY E RICHARDSON
FLIGHT DOCTOR INC
FORTUNATO MIRANDA
BONANZA MOTORS INC
DEAN KULM
DELBERT BAlR
DON STARK'S METAL ART

EDWIN VAZQUEZ
BARCLAY TRUCK REBUILDERS
CASSIA CO JT SCHOOL DIST #151
NYSTROM INTERNATIONAL
FAIRBANKS PAINTING
PRO IMAGE BODY & PAlNT
GOODE MOTORS AUTOGROUP
FRANK ROWE
MARKY'S AUTOBODY AND PAlNT NEW
MARKY'S AUTOBODY & PAlNT
MARKY'S SUPER TOW
MARKY'S AUTO BODY #2
GW PATTERSON
JEFF PECK DEMO. ACCT
ERIC KOBER
GAYLONS AUTOBODY
IDAHO COLLISION
HIGLEY'S AUTOBODY
HILAND PAlNT AND AUTO
JUAN HERNANDEZ:
PETE HlNE
LARRIN SANT AUTOBODY
KEITH CRANNEY
K W l N PARKS
GARY BLlCK TRUCKING
GARY'S FREEWAY RV
MCKEAN MOTOR SPORTS
MIKE L. KLOE
MIKE FULLMER
MIKEY'S GRAPHICS, 1NC.
MILLER BROTHERS
MOUNTAIN MEADOW SALES
NICOLAS AYOLA
ODELL GllTlNS
PIONEER BODY & PAlNT
POWER PLANT LLC
RHINO LININGSIMAG. VALY.
RICK'S AUTO SALE
ROB GREEN NISSAN HYUNDAI
ROBERT J. CAPPS
ROBERT EMERY
RODRIGO BERNARDINO
ROGERSON AUTO BODY
RON BEARD
RYAN CHRISTINSEN
RYAN LOVELAND

CRUZIN DETAIL
GERALD OLSON
GEORGE'S AUTO W D Y
LARRY 1 MILLER CASH
GEORGE FLORES
FLATLINE COLLISION
PARK A WAY RV INC
CURTIS D STAIRS
BOWER'S COLLISION
BURGOYNE AUTO BODY
BURGOYNE AUTO BODY
BUZZ'S GLASS AND AUTO BODY
DAN'S REPAIR *C *D
DANIEL CHAVEZ
D K CONSTRUCTION
COLE CHEVROLET
JOHN L TRIPP
DAVID BOSQUEZ:
PRESTIGE AUTO BODY INC.
DENT CRAFTERS OF POCATELLO
IDAHO S T A E UNIVERSITY *C *D
BENJAMIN BOWLIN
AUTO PRO COLLISION SPECIALISTS
DIESEL DEPOT
KOGER EXCAVATION
REED HURST TRUCKING
EZ TARP CO.
GEFFS MANUFACTURING INC
GREAT WESTERN MALTING
ERWIN'S BODY REPAIR
HAWKES MARS
JEFF'S BODY REPAIR
JACK'S AUTO BODY
DAVE JOHNSON
BURDETTE BODY SHOP
FRED'S AUTO SALES
GATE c l n REPAIR
IDAHO WATER SPORTS
JADE AUTO CLINIC, INC
PETE'S PAINT & REPAIR
PlNlQ UPHOLSTERY
HUGH BARKDULL
HARRY'S BODY REPAIR SERVICE
J & J AUTO BODY
JASON SHARP
POWELL'S BODY & PAINT
JOHN AUGER
JOHN BAKER
JOHN JOHANSEN
LANCE FUNK FARMS
LINDSEY DEHL CASH

LOREN ANDERSON
PRESTIGE ANNEX
PREMIER COLLISION CENTER
LYNN BRIDGES AUTO SALES
M AND L TOWING &AUTOMOTIVE
M A l T SAMMONS
MIKE FOX
MICHAEL COOK
BUZZ SHOP INC
RON'S ROCKY MTN. COLL. CENTER
NORTHWESTERN PARTS WASHER INC
ONE WORKS
RAANDY MOFFlTlMAC TOOL
RIVERSIDE AUTO
ROYSTER'S WELDING SER
ROUGH OU PROIXJCTS (RANDY)
RUSS SOUTH MALAD

Customer Num
10026
10027
10039
11002
11120
11367
11444
11575
11583
11666
11805
11849
11980
12330
12358
12899
13560
14085
14975
14976
14977
15099
15200
16155
16415
18869
19245
19250
19949
22121
22205
2265 1
22876
24850
26275
31979
32194
32195
32197
32758
33112
33311
33361
34650
36770
44588
47800
47802
54402
55263

Customer Name
A1 RENTAL INC
SAMS AUTO BODY INC
A 1 WINDSHIELD INC
BOB'S A 1 WlNDSHElLD
SUNKISS AUTOBODY *C *D
THOMPSON'S AUTO BODY
TOP HAT AUTO BODY
BRET REYNOLDS
BROADWAY FORD INC
UPHOLSTERY CENTER THE
WAYNE YATES
G AND S AUTO
BLACKHAWK AUTO BODY
WRECKER BOYZ TOWING & AUTOBODY
WILD ONE AUTOBODY
TAYLOR CHEVIBUICWCADILLAC
DING GENIE
GROVERS ALL WHEELS
BONMEVILLE HlGH SCHOOL *C*D
BONNIVLLE HlGH SCHOOL *C*D
BONNVILLE HlGH SCHOOL *C*D
IDAHO AUTO ARTS
IDAHO FALLS MARS
JEREMY CUTTS
KIM HILLMAN
PAINT & SPRAY, INC (IlF)
RAY'S AUTO BODY
RAYCO PLATING INC
CAPTIAL BODY SHOP
CENTURY COLLlSlONlFlBERGLAS
CHAPPLES AUTO BODY
COLUMBIA PAINT & COAT
CREATIVE AUTO
HAMSON AUTO BODY
JOHNSON'S AUTO
BURDETTE INC
DANIEL DE CORlA
DAN'S COLLISION BODY SHOP
DAN'S COLLISION PAINT
CLASSIC AUTO BODY
ADAMS MANUFACTURING
INTER WEST LTD
DAVE'S PLACE
AUGUSTINE SClLLlA GUS
KRlS BARNETT
GRANDE AUTO BODY AND PAINT
ARCHITECTURAL BUILDING SUPPLY
ARCHITECTURAL PtJlLDlNG SUPPLY
IDAHO NATIONAL LAB. (INL)*D*
HYDE DRIFT BOATS

JT'S AUTO BODY
DEVlN HOYLE
JESS ALLEN
LANDON LYLE
LOST RIVER AUTO BODY
TETON MOTORS INC
TETON TOYOTA
B AN S CUSTOMIZING
MICHAEL SIOW
NEWDALE BODY AND PAINT
POWERHOUSE COACH INC *C*D
QUALITY AUTO BODY INC
RAD
RADFORD AUTO COLLISION
REX'S AUTO BODY
RICHARD'S AUTOBODY LLC
RlCK HIGLEY

Kent L. Hawkins (ISB #3791)
ME
L, CHrnTEWI)
109
oor
P.O. Box 991
Pocatello, ID 83204-099 1
(208) 232-2286
(208) 232-2499 Telefax
Attorneys for Defendants

IN

D I S W C T COURT OF TEE SIXTH JUDICIAL DISTRICT OF THE
S T A E OF IDAElO, IN AND FOR THE COUNTY OF BANNOCK

WESCO AUTOBODY SUPPLY, INC., a
Washington corporation,

1

)
) Case No. CV-05-3527 OC
)

1
1
)
1

VS.

)

HOLLY ERNEST individually,
AUTOMOTIW PAINT WAREHOUSE,
a Utah corporation d/b/a PAINT SPRAY )
AND SUPPLY or d/b/a MID
)
MOUNTAIN SUPPLY, JEFFREY PECK )
individually, TRAVIS DAYLEY
)
individually, JOEL JOHNSTON
)
indi-vidually,CHANTIL DOBBS
)
individually, DAVID CRISTOBAL
)
individually, RYAN NESMIW
)
individually, JODEE REID individually,
)
CURTIS STAIRS individually,
)
TIFFANY THOMSEN individually,
)
HUGH BARKDULL, individually,
)
BRADY BARKDULL individually,
)
MICHAEL COOK individually,
)
SHELBY THOMPSON individually,
)
J'ENNYW C O C K individually,
KELLY R. MCCLTJRE individually,
JOE@?DOES I THROUGH X,MARY
)
DOES I THROUGH X, BLACK
)
CORPORATIONS I THROUGH X,
)
GREEN PARTPERSHIPS I THROUGH
X AND RED LIMITED LIABILITY
COMPANIES I THROUGH X,

AUTOMOTIVE PAINT
WAREHOUSE, A UTAH
CORPORATION D/B/A PAlNT
SPRAY m SUPPLY OR D/B/A
MID MOUNTAIN SUPPLY'S
RESPONSES TO PLAINT1FF"S
SECOND REQUEST FOR
PRODUCTION

Defendants.

AUTOMOTIVE PAINT WARJZHOUSE, A UTAH CORPORATION D/B/A PAINT SPRAY AND SUPPLY OR D/B/A
MID MOUNTAIN SUPPLY'S RESPONSES TO PLAINTWE"SSECOND REQUEST FOR PRODUCTION
0:\63\6340U>iscovery\Responsesto Second Request for Produetion.wpd
Page 1
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C O m S NOW, the Defendat, Automotive Paint Warehouse, a Utah corporation
d/b/a Paint Spray and Supply or &/a Mid M o m b h Supply, pursuat to Rules 33 and 34 of

the Idaho Rules of Civil Procedure, and makes the following answers and responses to
Plaintifrs Second Request for Production to Defendant Automotive Paint Warehouse, a Utah
Corporation d/b/a Paint Spray and Supply or d/b/a Mid Mountain Supply as follows:
REOUEST FOR PRODUCTION
REOUEST FOR PRODUCTION NO. 15:

Please produce a true and correct

copy of the document referred to in your response to Request for Admission No. 5 that was
sent to potential customers of Paint & Spray, inc.
RESPONSE:

See attached copies of two such fax letters.

REQUEST FOR PRODUCTION NO. 16:

Please produce a true and correct

copy of an entire Sales Analysis Report referred to on page 6 of the deposition transcript of
Tom Davis.
Objection. This information is proprietary and confidential and

RESPONSE:

it's disclosure would be harmful to Defendant's business. A protective order is requested to
protect this confidential information from being disclosed to a competitor.
DATED this

JR

day of June, 2006.

MENULL & MERRILL, CHARTERED

BY

Kent L. Hawkins
Attorneys for Defendants

AUTOMOTIVE PAINT WAREHOUSE, A UTAH CORPORATION D/B/A PAINT SPRAY AND SUPPLY OR D/B/A
MID MOUNTAIN SUPPLY'S RESPONSES TO PLAINTIFF'S SECOND REQUEST FOR PRODUCTION
0:\63\6340V3iscovay\Responsesto Second Request for Production.wpd
Page 2
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CERTIFICATE OF"SERWCE
I, Kent L. Hawkins, the undersigned, one of the aaameys for the Defendants, in the
above-referenced matter, do hereby certify that a true, full and correct copy of the foregoing
HOUSE, A UTAH CORPORATION D/B/A PAINT
SPRAY AND SUPPLY OR DBlA MID MOUNTAIN SUPPLY'S RESPONSES TO
PLAINTIFF'S SECOND REQUEST FOR PRODUCTION was this
day of June,
2006, served upon the following in the manner indicated below:

L@.s. Mail

Michael D. Gaffney
BE
ST. CLNR G A F W Y
M C N W CALDER PA
2 105 Coronado Street
Idaho Falls, Idaho 83404-5 171

I_] Hand Delivery

L]Overnight Delivery
I_] Telefax

Kent L. Hawkins

AUTOMOTIVE PAINT WAREHOUSE, A UTAH CORPORATION DIBIA PAINT SPRAY AND SUPPLY OR DIBIA
MID MOUNTAIN SUPPLY'S RESPONSES TO PLAINTIFF'S SECOND REQUEST FOR PRODUCTION
0:\63\6340U>iscovery\Responsesto Second Request for Production.wpd
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Kent L. Hawbns

LL, C H m T E B D
P.O. Box 991
Pocatello, ID 83204-099 1
(208) 232-2286
(208) 232-2499 Telefax
Idaho State Bar #3791
Momeys for Defendants

IN THE DISTRICT COUET OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W S C O AUTOBODY SUPPLY, INC., a
Mshington corporation,

1
)

Case No. CV-05-3527 OC

)
)

NOTICE OF SERVICE

VS.

HOLLY E W S T individudly,
AUTOMOTIIE PAINT WAREHOUSE, a
Utah corporation d/b/a PAINT SPRAY AND
SUPPLY or d/b/a MID MOUNTAIN
SUPPLY, JEWWY PECK individually,
TRAVIS DAYLEY individually, JOEL
JOHNSTON individdly, CHANTIL
DOBBS individually, DAVD CRISTOBAL
indi.rridually, RYAN NESMITH individudly,
JODEE R E D individually, CURTIS
STAIRS individually, 'Il'FFANY THOMSEN
individually, HUGH BARKDULL,
individually, BRADY BARKDULL
individually, MICHAE5L COOK individually,
SHELBY THOMPSON individually, JENNY
HANCOCK individually, IELLY R.
MCCLURE individually, JOHN DOES I
THROUGH X, MARY DOES I THROUGH
X, BLACK CORPORATIONS I THROUGH
X, G R E m PARTNERSHIPS I THROUGH
X AND RED LIMITED LIABILITY
COMPANIES I THROUGH X,
Defendants.

)

)
)

)

NOTICE OF SERVICE
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N that on the 22& day of June, 2006, a copy of

NOTICE IS HIEmBU G

HOUSE, A UTAH COWOWTION D/B/A PMNT SPRAY
MN SWPLY'S mSPONSES TO P L m T m ' S
SEGOm m Q m S T FOR PRODUCTION and a copy of this NOTICE OF SERVICE were
served, by facsimile upon the follovrring attorney at the address shown below:

MichaeI D. G&ey

Y
2 105 C o r o d o Street
Idaho Falls, Idaho 83404-5131

By:

Kent L. Hawkins
Attorneys for Defendants

NOTICE OF SERVICE
0:\63\6340WleadingsWotice.Service.6-22-06.
wpd
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To O m Vdued Customers:
Effective August 19,2005, Jenny, Shelby, Kelly, Amber, Kim,
and Brady have terminated our employment with Paint 86
Equipment Supply - Idaho, Inc. This was not a decision that
we took lightly. We feel this change was necessary to d o w u s
to keep giving you, our valued customers, the level of s e ~ c e
that you have come to expect from us,

B e m i n g Monday, August 22,2005, we have joined in a
partnership with Automotive Paint Warehouse of S d t Lake
City to form a new venture.. ..Paint (b Spray Supply of Idaho
Falls. We have acquired a building in Idaho Falls. We hope to
stock inventory this week, and open our doors as soon as
possible. In the meantime, we will be servicing you through
o u r Pocatello store located at 2815 Garrett W a y Suite E. (208)
232-1020. Please feel free to contact u s via cell phone:
Jenny (208)221-5298
Amber (208)520-8662
Kelly (208)569-1461
b (208)681-0676
Mike (208)251-0796 or
Brady (208)251-5130

This partnership is going to benefit you, our valued customer.
We will be contacting all of you in the coming days to discuss
how we will help you build your business. We look forward to
continuing to earn your business as we have in the past.
Sincerely,

Your Paint & Spray Supply Team.

'lra our valued customers:

EBmtive 8/19/2005
Dayley, Brady Barkdulk Joel
Idaho, Inc. This was not a decision that we took lightty. We :
felt this was the only decision that was right if we were
u
going to keep giving you, m r v a M customers the lwei of
senice that they had come to eqect &mus.

So begirming on 8/22/2005 we havejoined in a
EP
wit&Automotive Paint Warehouse of Salt Lake City to form a new.
venture called Paint & Spray Supply ofTwin Falls. We believe
that this partnemhip is going to allow us to offer you, our valued
-om=
even more benefits that will allow you to build on your
business. We will be contacting all of you in the coming days to
meet with you and hopefully conthing the relationship that we
have formed with you. In the meantime any ofus can be contacted
by our cell phones for any ofyou needs.
'

We look forward to meeting with you, and to continuing to
earn your business as we have in the past.

Sincerely,
Your Paint & Spray Supply Team
Jeff Peck
(208) 948-04-48
Travis Dayley
(208) 308-6005.
Bmdy Barkdull
(208)251-5 130
Joel Johstm
(208) 420-6464
Dave Cristobal
(208) 3 26- I230
'
'

Phone Line should be qe;rational sometime Monday or Tuesday
and numbers are as follows.
Main #
(208)732-5886
Fax #
(208)733-5140
Tot1-Free #
(877) 23 1-5886

~~~*+"

" >
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.-Asset Acquisition Statement

&tq&

Under Section 1060

Check the box that identifies you:
T Seller

K Purchaser

General Information

PAINT AND EQUIPMENT OF IDAHO

191-1815997

Address (number, street, and room or suite no.)

401 SOUTH 3RD STREET
City or town, state, and ZIP code

YAKIMA, WA 98901
2

1-1

Total sales price (consideration)

3

Date of sale

Assets Transferred -All filers of an original statement must complete.
4

Allocation of sales price

Aggregate fair market value (actual amount for Class I)

Assets

I
Class I
Class II

II

$

s

I r~

$

Class Ill
Class IV

$

I

AIR

$244,844.64

1

$681,418.021

d

C

$

$681,418.02

,455~~5

-.

$99,908,00

$

$99,908,00

$2,022,170.66/ $

$2,022,170.66

Did the purchaser and seller provide for an allocation of the sales price in the sales contract or in another
written document signed by both parties?. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 'BC Yes

T

No

\VUYes.' are the aggregate fair market values (FMV) listed for each of asset Classes I. 11. Ill. IV, V, VI. and VII
the amounts agreed upon in your sales contract or in a separate written document? . . . . . . . . . . . . . . . . . . . 'BC Yes

T

No

T

No

5

*

$

I$

Total

$244,844.64

I

I

Class v

$

-

i

6

In the purchase of the group of assets (or stock), did the purchaser also purchase a license or a covenant not
to compete, or enter into a lease agreement, employment contract, management contract, or similar
arrangement with the seller (or managers, directors, owners, or employees of the seller)? . . . . . . . . . . . . . . .

X

Yes

If "Yes," attach a schedule that specifies (a) the type of agreement and (b)the maximum amount of
consideration (not including interest) paid or to be paid under the agreement. See instructions.
For Papetwork Reduction Act NotTce, see separate instructions.

Form

EXHIBIT

ISA

S F FEffi84lF 1

8594 (Rev. 10-2002)
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Kent L. Hawkins

LL, CHrnTErnD

_ -..

Pacatello, ID 83204-0991
(208) 232-2286
(208) 232-2499 Telefax
Idaho State Bar #3791
Attorneys for Defendants

*

,

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W S C O AUTOBODY SUPPLY, INC., a
Washington corporation,
)

Case No. CV-05-3527 OC

)
)
)

SECOND AFFIDAVIT
OFBRADY BARKDULL

Plaintiffs,
VS.

HOLLY ERNEST individually,
AUTOMOTWE PAINT WAREHOUSE, a
Utah corporation d/b/a PAINT SPRAY AND
SUPPLY or d/b/a MID MOUNTAIN
SUPPLY, JEFFREY PECK individually,
TRAVIS DAYLEY individually, JOEL
JOHNSTON individually, CHANTIL
DOBBS individually, DAVID CRISTOBAL
individually, RYAN NESMITH individually,
JODEE REID individually, CURTIS
STAIRS individually, TIFFANY THOMSEN
individually, HUGH BARKDULL,
individually, BRADY BARKDULL
individually, MICHAEL COOK individually,
SHELBY THOMPSON individually, JENNY
HANCOCK individually, KELLY R.
MCCLURE individually, JOHN DOES I
THROUGH X, MARY DOES I THROUGH
X, BLACK CORPORATIONS I THROUGH
X, GREEN PARTNERSHIPS I THROUGH
X AND RED LIMImD LIABILITY
COMPANIES I THROUGH X,
Defendants.

AFFIDAVIT OF BRADY BARKDULL
0:\63\6340\PleadingsWidavits\Pocatellorady Barkdull 2nd.06-30-06.wpd
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t

STATE OF IDAHO )
: SS

C o w 9 of B m a c k

)

I, Brady Bakdu11, being first duly sworn, deposes and states:
1. I have personal knowledge of the facts stated herein.

2. Although I did not have a formal title at Wesco, my job was as a sales mananger of the three.
I did not have authority over the counter help and delivery people in each store. My brother Hugh
Barkdull was outside sales for the Pocatello store only.
3. Prior to my resignation from Wesco on August 19,2005, I was never asked by Holly Ernest,
Tom Davis, or any other person from Automotive Paint Warehouse or Paint & Spray Supply to
recruit any employees of Wesco or to extend any offers of employment to any other employees of
Wesco.

4. Although I had discussions with other employees about the offers of employment which had
been extended to them by Holly Ernest during the day or two prior to my resignation, these
conversations were about our personal decisions each of us faced in making a decision as to whether
to resign from Wesco. n e purpose of these conversations was not to recruit these employees for
Paint & Spray and I had no authority to offer them any employment on behalf of Paint & Spray.
5. My invitation to go to work for Paint & Spray was extended to me by Holly Ernest. I needed
time to think about this and wanted to know what the other employees were going to do.
6. At no time prior to my resignation from Wesco did I encourage any of Wesco's customers
to switch their business to Paint & Spray. I specifically deny encouraging Wes Hmis to switch his
business to Paint & Spray prior to my resignation from Wesco. I did not go to meet with Wes Harris
at all during the time that Paint & Spray was opening, but I do know that Hugh Barkdull and Holly
Ernest spoke with all the Preston customers, including Harris, during the week following the opening
of Paint & Spray.
DATED this

.?

day of July, 2006.

AFFIDAVIT OF BRADY BARKDULL
0:\63\6340Vleadingswdavi~Vocatellody Barkdull 2nd.06-30-06.wpd
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STATE 0 F IDAHO )
County of B m o c k

:SS
)

On this 3 day of July, 2006, before me, a Notary Public in and for said county and state,
personally appeared Brady Barkdull, known to me to be the person whose name is subscribed to the
within instment, and acknowledges to me that he executed the same.

IN WITNESS WHEREOF, I have hereunto set my hand and &xed my official seal, the day and
year in this certificate first above written.

NOTARY PUBLIC FOR IDAHO
Residing:
Bw~Y~J~
My Commission Expires: 6 -9'-/2.

CERTIFICATE OF SERVICE
I, Kent L. Hawkins, the undersigned, one of the attorneys for the Defendants, in the abovereferenced matter, do hereby certifjl that a true, full and correct copy of the foregoing AFFIDAVIT
OF BRADY BARKDULL was this &ay

of July, 2006, served upon the following in the

manner indicated below:
H u . S . Mail
UHand Delivery
U Overnight Delivery
UTelefax

Michael D. Gaffbey
BEARD ST. CLAIR GAFWEY
MCNAMARA CALDER PA
2 105 Coronado Street
Idaho Falls, Idaho 83404-5 171

Kent L. Hawkins

AFFIDAVIT OF BRADY BARKDULL
0:\63\6340\PleadingsWidavits\Pocatellorady Barkdull 2nd.06-30-06.wpd
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L,GmRTERIEL)
109 North Arthur - 5th Floor
P.0, Box 991
Pocatello, ID 83204-0991
(208) 232-2286
Idaho State Bar ff3791
AQomeys for Defendmts
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IN THE DISTRICT COURT OF THE SIXTH .JUDICIAL DISTRICT OF THE
S T A m OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
W S C O AUTOBODY SUPPLY, INC., a
Washington corporation,
)

Case No. CV-05-3527 OC

Plaintiffs,

1

VS.

HOLLY ERNEST individually,
AUTOMOTIUE PAINT WAREHOUSE, a
Utah corporation d/b/a PAINT SPRAY AND
SUPPLY or d/b/a MID MOUNTAIN
SUPPLY, JEFFREY PECK individually,
TRAVIS DAYLEY individually, JOEL
JOHNSTON individually, CHANTIL
DOBBS individually, DAVID CRISTOBAL
individually, RYAN NESMITH individudly,
JODEE REID individually, CURTIS
STAIRS individually, TIFFANY THOMSEN
individually, HUGH BARKDULL,
individually, B W Y BARKDULL
individually, MICHAEL COOK individually,
SHELBY THOMPSON individually, JENNY
HANCOCK individually, E L L Y R.
MCCLURE individually, JOHN DOES I
THROUGH X, MARY DOES I THROUGH
X, BLACK CORPORATIONS I THROUGH
X, GREEN PARTNERSHIPS I THROUGH
X AND RED LIMITED LIABILITY
COMPANIES I THROUGH X,

)
)
)
)

REPLY M E M O M D U M
IN SUPPORT OF DEFENDANTS'
MOTION FOR SUMMARY
JUDGMENT

1

1

Defendants.

NOTICE OF SERVICE
0;\63\6340\Pleadings\SJ Reply Memo draft in MS Word format for Randy).wpd
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THE BIG PICTURIZ
Plahtiff (Wesco) begins its memorandum with an accusation that the defendants made
a '%u~eptitious,premeditated, an calculated attempt to drive Wesco out of business" in
Eastern Idaho. Thus, at plaintiffs insistence, motives and intentions seem to be a necessary
issue in this case. To help the court understand the true motives and intentions of the parties,
a little background is required.
Wesco Autobody Supply, Inc. is part of Wesco Group, with its home office in
Mountlake Terrace, Washington and owns 24 retail stores in Washington, plus the three
Idaho stores it recently purchased in Idaho. Howe Deposition., 10:11. The three Idaho stores
were previously owned by Dave Guissy. Wesco bought these stores from Guissy for a
claimed price of $2.2 million, effective August 1,2005. Wesco's purchase ofthe three Idaho
stores was extremely damaging for Automotive Paint Warehouse (APW), Holly Ernest, and
Tom Davis. This transaction greatly reduced APW's wholesale paint operation in Eastern
Idaho, which had been supplying Dave Guissy's stores for 20 years. Ernest Deposition., 5: 19
to 6:3. Wesco's intention in purchasing the Idaho stores was to stop using APW as a supplier
and instead supply its Idaho stores from Wesco's o m warehouse in Yakima, Washington.
Howe Deposition., 25:19-22. W e n Holly Ernest and Tom Davis realized that their
wholesale business in Eastern Idaho had been gutted by Wesco, they decided the only way
to keep that business from going to Washington was to open their own retail stores in Eastern
Idaho. This would allow APW to continue supplying paint and equipment to Eastern Idaho
and protect the sizable investment of time, energy and finance that APW had been put into
the Eastern Idaho market over the past 20 years. Holly Ernest and Tom Davis' motive was
completely defensive. They just wanted to maintain the business in Eastern Idaho that they
had built up over a 20 plus year period. From Holly Ernest and Tom Davis' point of view,
they were trying to compete against an intruder that had just taken a huge bite out of their
business. To put this situation in Wesco's terminology, Holly Ernest and Tom Davis were
protecting themselves from the "surreptitious, premeditated, and calculated" attempt by
Wesco to buy up the retail stores in Idaho and destroy APW's wholesale business in Eastern
NOTICE OF SERVICE
0:\63\6340\Pleadings\SJReply Memo draft in MS Word format for Randy).wpd
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Idaho.
It is essential to Wesco's case that it convince the cowrt; that it is an innocent victim

of anti-competitive conduct. The fact is, Wesco was attempting to establish a monopoly of
both the wholesale and retail business for automotive paint supplies in Eastern Idaho. Holly
Ernest and Tom Davis responded to this threat by opening new stores in the same area. Their
motives was never anti-competitive. Their motives in this case were pro-competitive; not
anti-competitive. The new stores represent an effort to maintain what APW already had.
APW is not the party attempting to take a bite out of someone else's territory. The new Paint
and Spray stores opened by Holly Ernest and Tom Davis have created competition. The
stores have been good for the industry, good for the customers and good for the employees.
Another key fact in this case is that it was not "over zealous recruiting" by Holly
Ernest that motivated the employees to leave Wesco; rather, it was Wesco itself, at least in
part. It is well established that some of the employees were concerned about being bought
by an out of state corporation. For in

ce, the Twin Falls employees had been notified of

Wesco's purchase of the stores when they came to work one morning and found a fax
informing them they had been bought by an out-of-state corporation called Wesco.
Deposition of Jeffrey Peck, to be provided. The fax informed them that they were to cancel
their plans and show up for work on Saturday to perform an inventory, which they did, some
reluctantly and some quite willingly. Deposition of Jeffkey Peck, Joel Johnson, Travis
Dayley, to be provided. Deposition of Travis Dayley, to be provided. Others were concerned
about the treatment they were receiving from Wesco's managers. Several mentioned trouble
getting through with phone calls to the main office at Wesco and concern about
communication with the new company. Some employees were concerned about Wesco's
ability to provide inventory for their customers on a timely basis and that Wesco's support
was lacking fiom what they had been used to. All of this caused the employees to fear for
the stability of their careers. Some wondered if lay offs were eminent or if they would be
fired to make room for out of state replacements. Deposition of Jeffrey Peck, Joel Johnson,
Travis Dayley, to be provided. When Wesco's tactics in taking over the Idaho stores is
NOTICE OF SERVICE
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succeeded in raising a genuine issue of material fact on each element of each cause of action.
REPLY TO FACTS
It does not appear that there are disputed facts in this case. Defendants stated a
concise list of undisputed facts in its initial memorandum. These simple facts form the basis
of the motion for summaryjudgment. Plaintiff does not contest any of these facts.
Plaintiff's memorandum contains a 48 paragraph list of additional facts, hoping some
of them will be disputed. For the most part defendant must admit those facts for purposes

of this motion; however, plaintiff does not, and need not admit the characterizations of those
facts, which have been inserted by the plaintiff's attorney. The list also contains facts which
are not supported by any evidence in the record. These do not need to be admitted. The
plaintiff's paragraphs that include improper characterizations or unsupported accusations
include:
25. Although Holly Ernest and Tom Davis did advise Brady
Barkdull of their plan, they did not hire him at that time and
Brady Barkdull did not recruit anyone, then or ever, to work for
Paint and Spray.
26. There is no evidence that Brady Barkdull agreed to "solicit"
any other employees. The implication that Brady Barkdull was
sent to recruit or "solicit" other employees is simply false.
29. First, the evidence is that Holly Ernest had not contacted
Hugh Barkdull or Mike Cook prior to the meeting with Roger
Howe. This meeting with Howe of Wesco was earlier that
morning; their offers were extended on the night of August 17th.
Second, it also needs to be pointed out that Brady Hugh
Barkdull was asked if he was going to start his own store; not
whether they had been offered a job at another store.
34. Brady Barkdull did not give an "instruction" especially not
to anyone in the other stores. He had no authority over any of
these people, he was only a sales manager;
36. Although it is true that they all used the same letter, this was
the result of not wanting to have to write their own letter. One
of them, Mike Cook, had written a letter and the other adopted
it. This does not mean the resignations were "coordinated and
NOTICE OF SERVICE
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planned in advance." This is a characterization added by the
attorney.
38. The word "stole" when in fact each employee stated that
they only took property which they believed to be their personal
propem;

40. There is no evidence that the faxes to customers were sent
from Wesco's stores, in fact, all evidence is to the contrary, the
faxes were from Office Max and Klinkos; more importantly, all
employees have testified and it is undisputed that these letters
were sent after the employees resigned.
43. Barkdull did not "solicit" Wes Harris business prior to his
resignation from Wesco;
46. There is no evidence, and it is denied that Brady Barkdull,
that he "vigorously recruited"(0r that he "recruited"in any way)
his fellow employees.
The remaining disputed facts, even if taken as true, do not support the elements of the causes
of actions alleged by the plaintiff and do not prevent this court from entering summary
judgment for the defendants.

REPLY A R G W N T
I. Count One: Interference with Prospective Economic Advantage.
Plaintiff relies on the case of Alexander & Alexander Benefits Sem. Inc. v Benefit
Brokers and Consultants, Inc., 756 F.Supp. 1408 (D. Ore. 1991). Plaintiffs theory is
simply that because the employees resigned simultaneously, there must have been
misconduct, or perhaps wants this court to rule that a simultaneous resignation by all
employees is in itself misconduct. Plaintiff's theory of the case avoids the issue raised in the
motion for summaryjudgment, which is whether there is any evidence of "violating a statute,
regulation, or an established standard of the trade or profession, rule of common law, such
as violence, threats of other intimidation, deceit or misrepresentation." The answer is that
there is no evidence of any of this. This is an inappropriate cause of action and is not
supported by evidence. The difference between Alexander and this case is that in this case
Holly Ernest and Tom Davis set up the new stores for Paint and Spray in an effort to try to
NOTICE OF SERVICE
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retain M W ' s market share in Idaho and there is no evidence of illegal activity in the was
Paint and Spray was set up and the employees were hired.

The specific allegations plaintiff relies on for this count include, first, that Holly
Ernest and Tom Davis planned to hire away as many of Wesco's key employees at these
stores as they could. Defendants readily admit this, although they deny any expectation of
this being a complete success. Keep in mind that the employees were at-will employees and
none of these employees had an obligation to give notice.
The second allegation is that Brady Barkdull and Holly Ernest 'kecruited"t0gether.
This is simply not true. Holly Ernest recruited and made offers to employees. Brady
Barkdull did not. Second Affidavit of Brady Barkdull. There is nothing illegal with
recruiting your competitors employees, especially where they are at-will employees. Each
employee, including Brady Bardull made their own personal decision. There is no evidence
of Brady Barkdull engaging in recruiting efforts.
Likewise, the so-called recruiting by Mike Cook is simply described by Jodee Reid
as:
19
20
21
22
23
24
25
1
2
3
4
5
6
7
8
9

Page 6
A. Just Mike asked -- said that they were
leaving and said we were more than welcome to go if
we wanted to.
Q. Okay. Mike meaning Mike Cook?
A. Uh-huh.
Q. Is that a yes?
A. Yes.
Page 7
Q. Do you recall when he asked you whether
you were interested -- well, let me back up. You
said he said they were leaving. Who did he mean by
they?
A. Brady, Hugh, and Mike.
Q. All right. Do you recall when he told
you this?
A. The Friday that we signed our
resignations.
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talked, some were given offers at the same time, and the idea seemed to reach critical mass.
Suddenly, in less &an 48 hours, most employees had decided to resign, including some that
had not even been recruited directly by APWlPaint and Spray. Despite this, there is no
evidence of recruiting going on by any of the employees. The evidence is actually that a few
managers made personal career decisions and others followed the crowd. That is different
than being recruited. This is not evidence of a breach of fiduciary duty. It needs to be
pointed out that Brady Barkdull was not the manager of the three stores. He was the sales
manager. As he states in his affidavit, he had no authority over counter salesmen or over
delivery people. He did not recruit anyone, and certainly did not do so as a manager.
Incidentally, Jenkins v. Boise Cascade Corp., 141 Idaho 233, 108 P.3d 380 (2005),
cited by plaintiff as support for the notion that the implied covenant of good faith and fair
dealing required employees not to quit their jobs, despite being at will employees. The case
actually found that the covenant of good faith did not require an employer to have a reason
to terminate an employee. The covenant was not enforced in Jenkins. Surely this reasoning
should run both ways. If an employer has no duty to give notice, an employee should not
have to give notice either. It is well understood that the covenant only imposes an obligation
to perform existing contractual obligations in good faith-it cannot be used to impose new
duties or obligations on employees.
IK Interference with cmtonzer contracts (all defendants).
Plaintifrs claim an interference with customer contracts contained in certain
"conditional use contracts." Defendants have already pointed out that there is no evidence
of a breach of contract, never mind an inducement to breach the contracts. The fact is, if
Plaintiff wants equipment back from its customers, it can take the equipment. This was
repeatedly stated by Wes Harris. Harris Deposition, 1916; 21:7-24.' Wes Harris also
1

9
Q You mentioned you had a meeting with Craig Russum [a current Wesco employee]
10 but you didn't quite remember when it was, and can you give
1 1 me some detail about what was taIked about when he came out?
A Well, I know when Craig came up he I didn't
12
13 order anything from 'em, and he came in and told me that all
14 of my equipment that I had, my paint mixers and my paint and
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specifically testified that no one at Paint and Supply ever told him to dishonor any contracts
with Wesco. Harris, 22:l-19. The truth is that Wesco is leaving its equipment in the
customers stores in hopes of wooing back the customers that have the equipment. Once
again, there is no evidence of a breach of contract, never mind an interference with contract.

I?

Unfair Competiti~n(all defendants), and

VT,

Ida;ho CompetitioPr Act
Defendant will respond to a few details in plaintips memo first. There is nothing

wrong with opening a new store near a competitor. This is simply not unfair competition.
It is the normal and routine method of business. For instance, if one restaurant opens, other
restaurants quickly open in the same area. Further, Pocatello, Idaho Falls and Twin Falls
aren't that big. If you want to be in the business district, you are going to be within a few
blocks of other competing businesses. Opening a store near a competitor is a business
decision that could be a good decision or a bad decision. However, unfair competition and
it is cannot a violation the Idaho Competition Act.
Plaintiffs are making big deal of the shirts and cell phones. The court must remember
that the shirts and cell phones were the property of the employees-not of Wesco. The
success of Paint and Spray was not because of what shirts people were wearing or whether
phone numbers were kept. Additionally, the names Paint & Spray Supply Inc. and Paint &
Equipment are not meant to be conhsing. The fact is the name Paint and Spray has been

15 all that, was furnished from Paint and Equipment and if I
16 didn't buy from Paint and Equipment they would come and take
17 my equipment. I told them that would be fine, come and get
18 it. He told me he had a contract, but, there again, I told
19 you that he wouldn't let me see it. I've asked him I
20 know I asked him two or three different times when he'd stop
2 1 if he had my contract, and he'd say yes, it's in my
22 whatever he was driving, and I asked him a couple of
23 different times if I could see it. He wouldn't show it to
24 me, so I told him if that's how they was going to be, if
25 that's how this company was, they could come & get their
1 equipment and, you know, take it and do whateve they wanted
2 with it.
I kind of took it as there was their way to bully
3
4 me for to buy from them and, like I told you before, 1
5 buy from who I want to.
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used in Idaho since 1972. This was not a new name created by Holly Ernest and Tom Davis
to create conhsion. It seems obvious that anyone selling paint wants to have the word paint
in the name. This was not an attempt to create confusion but a strategy of having the name
of the product somewhere in the store's name so people will recognize the stores product.
There are only so many variations of the words Paint, Spray, Equipment and so forth.
Finally, the accusation that Holly Ernest made a "threat" to Wesco is just false. Holly
Ernest did tell Roger Howe of Wesco that he knew Mr. Guissy's employees better than Mr.
Geuissy. This was part of an offer to work together, but was never stated as a threat. There
was no plot "hatched" by Holly Ernest, Tom Davis or Brady Barkdull. The plot that was
"hatched" was when Wesco decided to buy up the retail stores in Eastern Idaho to expand
its own business and to take the wholesale side of the business away from APW, and
attempted to do this even having been warned that it would not work. APW had an
enormous investment in Eastern Idaho, having spend 20 years building up its wholesale
business and reputation here. It was a gross miscalculation by Roger Howe and Wesco to
think it could just take this away without a response from APW. It is very unfair for Wesco,
now feeling that it is losing the battle at this point, to attempt to enlist the help of this court
to now put the new Paint and Spray stores out of business.
Aside from the details just discussed, the real gist of plaintiffs case is the claim that
when employees leave en masse, that this is proof of unfair competition. Plaintiffs cite the
North Carolina case of Sunbelt Rentals, Inc. v Head & Engquist Equip., 620 S.E. 2d 222
(N.C. App. 2005). This is a rare case where a company recruiting another company's
employees was found to have violated fair trade practices. Several key factors in Sunbelt are
simply not present in our case.
First, the court in Sunbelt had ample evidence and made a specific finding that the key
employees had taken with them a legitimate trade secret. This trade secret was a plan called
the Aerial Equipment Specialists Plan (AES Plan). Sunbelt at 227. The court analyzed this
plan and determined it fit the 6 elements of a trade secret. By contrast, the forrner Wesco
employees did not take information that met any of these elements and their skills and
NOTICE OF SERVICE
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relationships with customers do not constitute trade secrets. (See prior memorandum
regarding eighth cause of action, discussed at gages 2 1 to 24 of previous memorandum, and
specific argurnent below.)
Second, in Sunbelt it was clear that the defendant specifically used branch managers
from the plaintifrs company to recruit other employees. In this case, such tactics were
specifically avoided. Holly Ernest met personally with each employee that he wanted to hire,
most of them alone, but a few at the same time. B. Barkdull Deposition., 8025-8 1:2l. Mr.
Ernest did the recruiting. He did not send managers to recruit other employees. There is no
evidence that he requested any employee to try to persuade another employee to resign and
he did not authorize any employee to give any other employee an offer of employment.
These employees each had their own personal decision to make. The fact that some of these
employees talked to each other before making up their minds does not create a conspiracy.
It is true that some of the employees were not recruited by Holly, but went along with the
others when they found out on that the others were resigning. This does not mean anything
illegal took place. The fact that some of the employees felt it was important that others were
going to quit with them does not matter. When Holly Ernest contacted these people they had
the perfect right to hang up on him, refuse to meet with him, or to use his offer as leverage
to get a raise from Wesco. Instead, each made a personal decision to leave Wesco and go to
work for Paint & Spray. The fact that a herd mentality seemed to set in where they all
decided to leave does not change the fact that Mr. Ernest had the right to recruit them, and
they had the right to accept or reject his offer.
Third, in Sunbelt the employees appeared to have accepted employ~nentwith the
defendant but continued working for the plaintiff for weeks or months while they recruited
other employees and made plans. In this case, Holly Ernest met with the employees only a
few days before their decisions to terminate with Wesco, and in the Twin Falls case, only the
night before. For instance, he met some of the Twin Falls employees at Jakers in Twin Falls
and they resigned the next day. Deposition of Jeffiey Peck, Joel Johnson, Travis Dayley, to
be provided.. He met with Mike Cook on on August 17 and Cook resigned on the 19". Cook
NOTICE OF SERVICE
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Deposition. 50:25-5221. Unlike in Sunbe&, there was no long term plan of recruiting
managers and then sending the managers back, like spies, to recmit others.
Fourth, in Szrrnbelt the defendant paid exorbitant salaries and signing bonuses in order
to buy away the employees. By contrast, Mr Ernest merely offered that no employee would
be paid less than they were making at Wesco, The employees did not receive large pay
increases, in fact, the intent was to keep the employees at about the same pay level that they
had been at Wesco. Hancock Deposition. '7: 10; Cook Deposition 35: 18-24; Deposition of
Jeffrey Peck, Joel Johnson, Travis Dayley, to be provided. The employee's incentive to leave
Wesco was not the temptation of large sums of money being offered, as in Sunbelt, but
because of their lack of a long term relationship with Wesco. The employees had only
worked for Wesco for 3 weeks and some of them were not liking what they saw. By contrast
they have testified of their trust in Mr. Ernest as they each met with him.
Fifth, the judge in Sunbelt felt it was significant that the defendant did not have any
prior business in the areas where it was raiding other companies. It was coming into a
completely new area, buying away employees, and wiping out its competition. By contrast,
in this case, Holly Ernest and Tom Davis had been running the wholesale business in Eastern
Idaho through APW for 20 years. This was their territory and it made up a large portion of
their business. When Wesco came in and bought up the retail stores and discontinued the
wholesale business with APW, it really hurt them. This was their territory, not Wesco's and
they engaged in an aggressive defensive maneuver to open new stores and hang on to their
market share.
Sixth, in Sunbelt it was clear that the defendant had a pattern of moving into new
geographic areas, buying employees, taking over the market and then moving on, expanding
its business in what appeared to be a predatory attempt to take over everything. In fact, what
the defendant in Sunbelt was doing is more like what Wesco was doing, expanding into a
new area, buying up the retail stores, and then spiriting away the wholesale business for their
Washington warehouse. That is not what Paint and Spray was doing; it was not trying to
spread across the nation buying up local companies. (Actually, that sounds more like what
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Wesco was doing . . .) APW was trying to get back the wholesale business in Eastern Idaho
that it had already invested heavily in and built up over 20 ye=, and which it lost in a matter
o f a few weeks when Wesco came in and bought up the retail stores APW had been selling
to.

Seventh, in Sunbelt the defendants were able to come into an entirely new area, buy
up employees, and immediately become profitable. They made an astounding amount of
profit in an area where they had never done business before. This was shocking to the judge
in that case. The court found that the defendant in Sunbelt had a pattern of doing this and
had done it in other areas. Paint & Spray is not here to make enormous new profits. It is
here to maintain APW's presence in Eastern Idaho.
When all is considered, this case is nothing like the extraordinary facts in Sunbelt.
This case fits within the much broader range of cases where it is clear that the employees are
at will and are fiee to leave their employer and take with them the knowledge and skills, and
even customer relationships, that they have acquired while working for their former
employer. The fact that the employees leave and compete against the former employer does
mean that they are violating trade laws.
The court in Sunbelt realized what an extraordinary decision it had made, and justified
its decision because it felt it had to deal with an extraordinary situation. The court went out
of its way to make sure that Sunbelt would not be seen as a change of the law or precedent
to be relied on by companies like Wesco who wish to use it as a sword to force at will
employees to work for them and allow them to expand their business while stopping
competitors from fighting back for she business. The Sunbelt court stated:
The appellate court decisions dealing with unfair competition and conversion
of business and employees demonstrate an awareness that competition is
healthy and not to be unduly discouraged. Those decisions also evidence a
desire to permit employees the greatest fieedom of movement in order to
maximize their job opportunities....Nothing in this opinion should be read to
d e ~ a r fiom
t
the trends evident in those decisions. Hepler and Uine [the
employees who went to work for the defendant] were fiee to compete fairly,
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down Wesco's operations in Idaho or a n y h e r e else. If there was a delay in business for
Wesco, it was not caused by computer sabotage. This is not the type of case for which the
Computer Fraud and Abuse Act was created and this count should be dismissed for the
reasons already stated in the first memorandum.

WII. Idaho Trade Secrets (all defenda~ts)
Although getting into a factual dispute will not assist the defendants in their motion
for s u m a v j u d p e n t , a completely unsupported claim cannot be used to oppose a motion
for s u m a r y judgment. One such claim is that Mike Cook deleted the 'Wesco Work
Folder." Mike Cook did not delete that folder and did not "readily admit" deleting it. The
reference in his deposition relied on by plaintiffs includes page 21 to 28. He testified that
he deleted his personal files in "my Work Folder." Cook Deposition, 21 :15-20. This is an
example of the innuendo and exaggeration that make up the plaintifrs case. Mike Cook
admitted deleting only his own work folder, his own programs, and music files. Plaintifrs
attempt to use this as evidence that trade secrets were taken is preposterous. Any of Wesco's
confidential information was kept on its main f i m e in Washington and had nothing to do
with the hard drive in Mike Cook's computer. Examining this issue fiom a causation point
of view makes it clear that whatever items Cook decided to delete were not of great value
and did not effect whether Wesco or Paint and Spray would be more successfbl in future
competition.
What the employees took with them was the general skills, knowledge and
relationships they had developed in all of their prior employment. They have the right to use
these in their new employment, even in competition with their former employer. These
things do not constitute trade secrets as a matter of law.

IX.

Civil Conspiracy
Defendants stand by their original argument on count nine. A civil conspiracy claim

is not allowed as a separate claim for the underlying claims that are part of the claim of civil
conspiracy. The older case of Argonaut Ins. Co. makes the same ruling as McPheters. In

Argonaut the only cause of action was for civil conspiracy. The court ruled that, construing
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the complaint liberally, the entire case should not have been dismissed because the
underlying facts pled could still be a valid cause of action, even if the civil conspiracy claim
was not, Here where the underlying facts for the civil conspiracy count are contained in
other counts, there is no reason to have, and it is improper to have, a separate cause of action
for civil conspiracy.
Conclurion

For all of these reasons, this case should be dismissed.

M E M L L & MEMLL, CHARTERED

Kent L. Wawkins
Attorneys for Defendants
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CERTIFICATE OF SERVICE
I, Kent L. Hawkins, the undersigned, one of the attorneys for the Defendants, in

the above-referenced matter, do hereby certify that a true, fbll and correct copy of the foregoing
Reply Memorandum in Support of Motion for Summary Judgment was this
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2006, served upon the following in the manner indicated below:
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Michael D. GafYney
BEARD ST. CLAIR GAFENEY
MCNAMARA CALDER PA
2 105 Coronado Street
Idaho Falls, Idaho 83404-5171

Kent L. Hawkins
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